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Iii the (nihil States Circuit Court of Appeals, for the Ninth

Circuit.

In the Matter of

ARTHUR H. NOYES.
#

Affidavit of Erik 0. Lindblom.

United States of America, \

Northern District of California, > ss.

City and County of San Francisco.
J

Erik O. Lindblom, being duly sworn, deposes and

says

:

That the following facts appear of record among the

papers, records, and files of this Honorable Court in the

cases hereinafter referred to, including the contempt

proceedings heretofore had therein.

That at all the times hereinafter mentioned Arthur

H. Noyes was, and now is, the duly appointed and act-

ing Judge of the District Court of the United States for

the Second Division of the District of Alaska.

That on the 23d day of July, 1900, said Arthur H.

Noyes signed an order in the action entitled Chipps vs.

Lindeberg et ah, the complaint in which was thereafter

filed in the office of the Clerk of said Court on the said

23d day of July, 1900, by which order Alexander McKen-

zie was appointed receiver of the property described in

said complaint, which said property consisted princi-

pally of a placer mining claim, which the defendants in



2 In the matter of Noyes, Geary, Wood and Frost.

said action were actually working at the date of the ap-

pointment of said receiver. That in and by the order ap-

pointing him receiver said McKenzie was directed to

take possession of said mining claim and to work the

same, and the defendants were thereby enjoined from

interfering with the possession of said receiver. That

similar orders were made on said 23d day of July, 1900,

under similar circumstances, in four other cases, entitled

as follows, namely: Rogers vs. Kjellman, Melsing et al.

vs. Tornanses; Comptois vs. Anderson, and Webster vs.

Nakkela et al., and immediately after said orders had

been made said McKenzie dispossessed defendants re-

spectively of the placer claims described in the com-

plaints in said actions, and taking possession of said

mines, worked the same, extracting gold-dust therefrom

of the value of more than one hundred thousand dollars

(|100,000.) That after said orders were made the defend-

ants in each of the cases presented to said Arthur H.

Noyes, Judge of said Court, and to the said Court, a

petition for the allowance of an appeal from said order,

together with an undertaking on appeal and an assign-

ment of errors; but the said Arthur H. Noyes refused to

grant said petition or to allow an appeal from any of

said orders.

That thereafter, on the 29th day of August, 1900, the

Honorable W. W. Morrow, one of the Judges of this

Court, made orders allowing appeals in the said cases,

and directing that writs of supersedeas should issue

therein out of this Court, directed to the said Alexander

McKenzie and the said Arthur H. Noyes, commanding

said Noyes to desist from any further proceedings on
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account of said orders and commanding said Mckenzie

in restore to the defendants in said actions all property

which the said McKenzie had taken or received as re-

ceiver.

That on the 14th day of September, 1000, certified

copies of said order allowing said appeal in some of said

cases, with other papers, and the said writs of super-

sedeas in all of said cases, were filed in the office of the

clerk of the said District Court, and a certified copy of

said writ of supersedeas was served upon the said Ar-

thur H. Noyes, and also upon the said Alexander Mc-

Kenzie in the cases hereinbefore mentioned, and at the

same time demand was made upon said Alexander Mc-

Kenzie that he return to the defendants in said actions

the gold and gold-dust which he had taken from the

claims described in the complaints in said actions, which

said gold-dust so taken by said McKenzie from said

claims and then in his possession was of the value of

about two hundred thousand dollars. That said Mc-

Kenzie refused to deliver said gold-dust, or any part

thereof, to the defendants in said actions, or either of

them, and refused to comply with said writ of super-

sedeas; whereupon application was made by the defend-

ants, through their counsel, to the said Arthur H. Noyes

for an order directing the enforcement of the writ of

supersedeas issued by this Court. That said Arthur H.

Noyes then and there declined to make said order, say-

ing that the matter was out of his hands. That on the

15th day of September, 1000, the defendants in said ac-

tions, through their counsel, again requested said Ar-

thur H. Noyes to make an order directing the enforce-
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inent of said writ of supersedeas, but the said Noyes

then and there stated and declared that the order ap-

pointing the receiver was not appealable, and that the

defendants were not entitled to an appeal.

That on said 15th day of September, 1900, the said

Arthur H. Noyes gave instructions to one C. L. Vawter,

who was then United States marshal for said District, to

place a guard over the vaults containing said gold-dust

which had been so taken by said McKenzie from said

mines described in the complaints in said actions, and

to prevent access thereto by any person. That the ob-

ject of said order, as complainant is informed and be-

lieves, was to defeat the execution of said writ of super-

sedeas.

That in and by an affidavit made by said McKenzie

in contempt proceedings growing out of said cases, it ap-

pears that the said Arthur H. Noyes ordered and di-

rected the United States marshal for the District of

Alaska to take possession of the portion of said vaults

containing the gold and gold-dust held by said McKen-

zie as receiver, place a guard over it, and not to per-

mit said McKenzie access to said vaults.

That in and by an affidavit made by said Vawter, in

the said contempt proceedings, it further appears that

on the 15th day of September, 1900, he was ordered by

said Arthur H. Noyes to go to the safe deposit building,

and to place a guard over the vaults used by McKenzie

and not to allow any one, especially McKenzie and the

parties interested, to have access to the boxes in which

the gold and gold-dust so held by said McKenzie was so
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contained until the further order of said District Court.

The records herein furl her show that on the 15th day of

September, 1000, said Arthur 11. Noyes, in the presence

of T. J. Geary, stated to said C. L. Vawter, marshal as

aforesaid, to "go ahead and keep possession of the gold-

dust, and do not let McKenzie or any of the parties go

near it." That at the same time said Arthur H. Noyes

said, in the presence of said Geary, that he, said Noyes,

did not think the order appointing McKenzie receiver was

an appealable order, but that assuming it was, that the

only supersedeas that could be effective was the one stay-

ing proceedings, and that on the record as it was, there

was no justification for defendants demanding the return

of the property and that the property (meaning the gold-

dust hereinbefore referred to) should be held to meet

the final judgment of said District Court.

That on the 16th day of September, 1900, said Arthur

H. Noyes stated to T. J. Geary that the only order which

he, said Arthur H. Noyes, could make in said cases was

one staying proceedings "leaving that property" (refer-

ring to the gold-dust aforesaid) "where it was."

That on the same day, to wit, Sunday, the 16th day

of September, 1900, said Arthur H. Noyes stated to

Geary, as attorney for said McKenzie, that said McKen-

zie "should turn over the mines and surrender them"

(referring to the mines described in the complaints in said

actions), "but should retain the gold-dust" (referring to

the gold-dust hereinbefore mentioned).

That on the 6th day of October, 1900, in the said case

of Robert Chipp-s vs. Lindeberg et al., the plaintiff, by
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his attorneys, Hubbard, Beeman & Hume, made aud

filed a motion in the District Court of the District of

Alaska, Second Division, for an order of said Court re-

straining the defendants in said cause, their agents and

employees, from working the placer mining claim known

as "Discovery Claim on Anvil Creek," Cape Nome Min-

ing District, District >of Alaska, and also restraining the

defendants from taking out of the jurisdiction of said

Court any gold taken from said claim; which motion was

based upon an affidavit filed therewith, of Robert

Chipps, in which it was stated, among other things, that

he was the plaintiff in said action; that on or about the

loth day of September, A. D. 1900, the defendants

therein took forcible possession of said "Discovery Claim

on Anvil Creek" under an alleged writ of supersedeas

from the Circuit Court of Appeals for the Ninth Circuit,

and had since that date been working said claim and

extracting gold and gold-dust therefrom. That there-

upon, on said 6th day of October, 1900, said Arthur H.

Noyes, as Judge of said Court, made an order in said

cause in the words and figures following:

"Upon reading the motion of the plaintiff for an in-

junction, and the affidavit thereto attached, and the com-

plaint in the above-entitled cause,
J

"It is ordered that the defendants herein show cause

before me, at my chambers in the Court Building, Sted-

man avenue, Nome, Alaska, on Monday, the 8th day of

October, A. D. 1900, at the hour of 9:30 o'clock A. M.,

why an injunction should not issue restraining you from

the further working of the Discovery Placer Mining
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Claim, Cape Nome Mining District, District of Alaska,

and restraining you from deporting from the jurisdic-

tion of this Court any gold-dust or gold taken out of the

said Discovery Placer Mining Claim on Anvil Creek,

Cape Nome Mining District, District of Alaska.

ARTHUR II. NOTES,

Judge of the United States District Court, District of

Alaska, Division Two.

Dated at Nome, Alaska, this the Gth day of October,

11)00. In Chambers.'' I

That thereafter, and on the 10th day of October, A.

D. 1900, said Noyes made an order and decision upon

said application for an injunction and restraining order

in the said entitled cause in the words and figures follow-

ing, to wit: i

''Upon reading the motion of plaintiff for an injunc-

tion, order, and the affidavit thereto attached, the com-

plaint, and all papers filed in the above-entitled cause,

It is now ordered that you, Jafet Lindeberg, Erik O.

Lindblom, and John Brynteson, and each and every one

of you, your agents, servants, and employees and attor-

neys, and everyone working under the direction of you,

your agents, servants, employees and attorneys, be and

hereby are enjoined from moving, assisting in moving,

causing to be moved, or allowing to be moved, any gold

or gold-dust taken out of the said placer mining claim

known as 'Discovery Claim on Anvil Creek,' Cape Nome

Mining District, District of Alaska, U. S. A., to any place
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away from and outside of the Nome Precinct, District

of Alaska, U. S. A., and from your possession.

» ARTHUR H. NOYES,

Judge of the said District Court of the District of Alaska,

Second Division.

Dated October 10th, A. D. 1900. In Chambers."

Complainant charges that the conduct of said Arthur

H. Noyes, after the appointment of said receiver and

herein described, was for the purpose of interfering with

and preventing the enforcement of said writ of super-

sedeas and rendering the same nugatory and ineffectual.

ERIK O. LINDBLOM.

Subscribed and sworn to before me this 10th day of

May, A. D. 1901.

[Seal] F. D. MONCKTON,
Clerk United States Circuit Court of Appeals, for the

Ninth Circuit.

[Endorsed] : No. 701. United States Circuit Court of

Appeals, for the Ninth Circuit. In the Matter of Arthur

H. Noyes. Affidavit of Erik O. Lindblom. Filed May 13,

1901. F. D. Monckton, Clerk. I
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At a stated term, to wit, the October Term, A. D. 1900,

of the United Slates Circuit Court of Appeals for

the Ninth Circuit, held at the courtroom in the city

and county of San Francisco, State of California, on

the 18th day of May, iu the year of our Lord one

thousand nine hundred and one. Present: lion.

WILLIAM B. GILBERT, Circuit Judge; Hon.

ERSKINE M. ROSS, Circuit Judge; Hon. THOMAS
P. HAWLEY, District Judge.

In the Matter of

ARTHUR H. NOTES, [ ]

Contempt.

Order to Show Cause.

Whereas, it has been made to appear to this Court by

the affidavit of Erik O. Lindblom, on file herein, that

Arthur H. Noyes, Judge of the District Court of the

United States for the Second Division of the District of

Alaska, did, at Nome, Alaska, on or about the 15th day

of September, 1900, and also at various times thereaf-

ter during said month of September, and the following

month of October, act contrary to, and in violation of,

the writs of supersedeas and the orders of this Court con-

tained in said writs, which were issued out of this Court

on or about the 28th day of August, 1900, in those cer-

tain causes herein pending entitled and numbered as

follows, to wit: Jafet Lindeberg et al., Appellants, vs.

Robert Chipps, Appellee, No. 631; P. H. Anderson, Ap-

pellant, vs. O. Jose Comptois, Appellee, No. 632; John
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I. Tornanses, Appellant, vs. L. F. Melsing et al., Appel-

lees, No. 634; William A. Kjellnian, Appellant, vs. Henry

Rogers, Appellee, No. 636, which said writs were di-

rected to the said Arthur H. Noyes, and were personally

served upon him on the 14th day of September, 1900:

Now, therefore, on motion of Messrs. E. S. Pillsbury

and F. D. Madison, attorneys of this Court, it is ordered

that the said Arthur H. Noyes personally appear before

this Court, in its courtroom in the city and county of.

San Francisco, State of California, on Monday, the 14th

day of October, 1901, at eleven o'clock in the forenoon

of the said day, then and there to show cause, if any he

has, why he should not stand committed for contempt

of this Court.

And it is further ordered that a certified copy of this

order together with a certified copy of the said affidavit

of Erik O. Lindblom, be served upon the said Arthur H.

Noyes as soon as may be.

I, Frank D. Monckton, Clerk of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, do hereby

certify the foregoing to be a full, true and correct copy

of an order to show cause entered in the Matter of

Arthur H. Noyes, No. 701, as the original thereof re-

mains and appears of record in my office.

Attest my hand and the seal of said Circuit Court of

Appeals at San Francisco, California, this 25th day of

May, A. D. 1901. '

[Seal] FRANK D. MONCKTON,
Clerk.

[Ten Cents U. S. Int. Rev. Stamp. Canceled.]
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UNITED STATES MARSHAL'S RETURN.

I hereby return, that I personally served the original

writ, of which the within is a certified copy, on the 5th

day of July, 1901, on Arthur II. Noyes, by delivering to

and leaving with Arthur H. Noyes, said defendant

named therein, at Nome, Alaska, in the 9th Circuit, a

certified copy thereof, together with a certified copy of

the affidavit of Erik A. Lindblom therein mentioned.

San Francisco, Cal., July 29th, 1901.

JOHN H. SHINE,

United States Marshal for the United States Circuit

Court of Appeals for the Ninth Circuit.

By William P. Gamble,

Office Deputy.

[Endorsed] : No. 701. United States Circuit Court of

Appeals, Ninth Circuit. In the Matter of Arthur H.

Noyes. Certified Copy Order to Show Cause, with Re-

turn of United States Marshal. Filed July 29, 1901. F.

D. Monckton, Clerk.
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In the United States Circuit Court of Appeals for the

Ninth Circuit.

In the Matter of "I

>No. 701.
ARTHUR H. NOYES, f

Answer of Respondent Arthur H. Noyes.

The respondent, Arthur H. Noyes, reserving all ob-

jections and exceptions to the form and sufficiency of the

affidavit of Erik O. Lindblom, upon which the order to

show cause herein is based, as well as to the form and

sufficiency of the order, showing cause, in obedience to

said order, avers as follows:

That as to all matters and things in any way appearing

of record in the causes of action described or referred to

in the affidavit of Erik O. Lindblom, he respectfully re-

fers to the records therein.

That concerning the averments of the said affidavit in

relation to what appears of record in any other causes,

than the causes of action in which the appeals were

allowed by this Honorable Court, respondent has no

knowledge or information other than as contained in said

affidavit.

The respondent admits that he did appoint a receiver

in the causes mentioned ; that the appointment was made

by order; that application, in the causes mentioned, for

the appointment of a receiver, was made to him at the

time stated in the affidavit, in the cause of Chipps vs.
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Lindeberg ot al., on a duly verified complaint and bill in

equity and the affidavit of the plaintiff, and, in the other

causes of action mentioned, on the papers and files in

the causes, all of which will appear by reference to the

records and files in said causes.

In regard to the filing of the several papers in said

causes, respondent has no independent recollection, but

believes that all papers were filed on the dates stated in

the endorsements of filing on said papers.

Respondent admits that he refused to allow appeals

from the order appointing a receiver in the causes men-

tioned; but he avers that in all his acts and doings in

the premises, that he acted judicially, in the exercise of

his best judgment and discretion, and not otherwise.

Respondent admits and avers that the writ of super-

sedeas issued by this Honorable Court, mentioned and

described in the affidavit of Lindblom, was served upon

him on the fourteenth day of September, 1900, while he

was confined to his room by sickness; that no applica-

tion was made to him for any order related thereto or

connected therewith until September fifteenth, 1900 ; that,

on said day, and while respondent was still confined to his

room by sickness, he was visited by Mr. Knight, counsel

for the defendants in certain of said causes ; that it is re-

spondent's recollection that Mr. Knight requested an or-

der requiring the receiver to deliver to the defendants

the possession of the gold and gold-dust which had been

extracted from the mines, the subjects of the actions, and

then deposited in the safety deposit vaults of the Alaska

Banking and Safe Deposit Company. And respondent

avers that at that time he refused to make the order re-
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quested; and respondent avers that at said time he

stated to Mr. Knight that he did not believe that he

could or should make such an order, that all matters per-

taining to the receivership had passed beyond his con-

trol, except such orders as he was required to make by

the terms of the writ, and that he would enter such or-

ders as soon as possible, and. it is respondent's best recol-

lection, that at said time he told Mr. Knight that he did

not believe he had the power to make such an order as

Mr. Knight required.

It is respondent's recollection that within a few days

from that time, Mr. Metson, counsel for certain of the de-

fendants in said causes, appeared in the court over which

respondent was presiding, then engaged in the trial of

a criminal cause before a jury; that several other attor-

neys, engaged in different causes, not connected with the

causes described in the Lindblom affidavit, were, and had

been, making applications to be heard upon various mat-

ters and were interrupting and disturbing the cause then

on trial; that the district attorney, who was prosecuting

in the cause, objected to the interruptions being made; and

that respondent stated to counsel that they could not be

heard at that time. It is respondent's best recollection

that he was not then informed concerning the nature of the

motions to be made by Mr. Metson or whether it had re-

lation to any of the causes described in the Lindblom af-

fidavit; and if, in fact, Mr. Metson intended to move in

any of the causes at that time, that, together with the re-

quest of Mr. Knight hereinbefore set forth, constitutes the

only applications or attempted applications made to this

respondent for any order upon the receiver directing him
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to deliver the possession of the gold and gold-dust to the

defendants.

Respondent denies that either to the said Knight or to

the s;iid Metson, or to any person, either in words or sub-

stance, he denied the right of this Honorable Court to

allow an appeal or appeals in the causes described in the

Lindblom affidavit, and denies that he ever, either to the

said Knight or to the said Metson, or to any other person,

did state as a ground for refusal of the order requiring

the receiver to deliver the possession of the gold and gold-

dust to the defendants, that the order appointing the re-

ceiver was not appealable or that defendants were not

entitled to an appeal; respondent avers, however, that it

was his judgment and opinion that the order or orders

appointing the receiver were not appealable, and it was

his opinion and judgment that this Court, upon hearing

the appeals in the causes, would so determine.

It is the best recollection of respondent that at the time

when the application for an order was sought to be made

by Mr. Metson, as aforesaid, nothing was said other than

as substantially hereinbefore set forth.

Respondent states that it may be true that in a gen-

eral conversation with Mr. Knight he might have expressed

the opinion (for, at that time, he fully entertained it)

that the receivership orders were not appealable, and

that this Honorable Court would so determine. As to

whether he did so express such opinion on the occasion

referred to, he does not remember; but he avers, that if

such remarks were made, they were not made, and, were

not, and could not be understood as being, the ground of

refusal of the order sought, for, at that time, the appeal,
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in some of the cases at least, had already been allowed by

this Honorable Court.

That on the said fourteenth day of September, 1900, as

hereinbefore stated, a writ of supersedeas had been served

upon respondent ; which, as respondent then believed, and

as he still believes, ousted this respondent and the Court

over which he presided from making any order or orders

in the premises concerning the receivership proceedings,

save such only as were required by the terms of the writ,

which this respondent made and entered with all con-

venient speed, in obedience to and in aid of the said writ

and of the jurisdiction of this Honorable Court.

Respondent avers that as he now remembers, that at

some time prior to the fourteenth day of September, 1900,

a stipulation or agreement had been entered into between

the parties interested in the preservation of the gold-dust

in the safe deposit vaults of the Alaska Banking and Safe

Deposit Company, and a request made that a military

guard be placed over the same, the amount of money being

large and, as was represented and believed, the vaults not

sufficiently secure; that such military guard was the only

guard placed over the gold-dust so deposited, unless pur-

suant to two certain letters, bearing date the fifteenth day

of September, respectively, 1900, one addressed to Mar-

shal C. L. Vawter, and the other addressed to Major Van

Orsdale, in command of the military forces at Nome,

which letters were handed to the parties to whom they

were addressed, respectively, on that day.

Respondent further avers that at some time prior to

the fourteenth day of September, an order had been

made and filed in this cause, or a general order of the
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DOQrt had been made, that no gold-dust should be with-

drawn from the safety deposit vaults in any case without

an order of Court and after notice to both parties and

opportunity to both parties to be heard.

Respondent further avers that on the fifteenth day of

September, 1000, it was represented to respondent, and he

verily believed, that a large concourse of people had as-

sembled in and around the bank building of the Alaska

Banking and Safe Deposit Company, that they were

armed and threatening violence, that the danger was men-

acing, that threats had been made to break into the bank

building; and, under the conditions and circumstances

then existing this respondent dictated, signed, and caused

to be delivered the letters hereinbefore mentioned.

Respondent, in that behalf, further avers that he does

not believe that said Marshal Vawter understood or be-

lieved, and, indeed, he could not understand or believe,

that said letter was meant or intended in any way or

manner to vex or harass or disturb the jurisdiction of

this Honorable Court or to prevent or hinder or delay

the execution of its process, or to prevent or hinder the

said receiver, McKenzie, from delivering the gold and

gold-dust contained in said vaults.

This respondent never in any manner, at any time

or place, directly or indirectly, authorized or required the

United States marshal to take possession of the portion of

the vaults containing the gold-dust and gold placed there

by McKenzie as receiver, or to place a guard over it or

to prevent said McKenzie access to said vaults, other than

hereinbefore stated; and he denies that he ever at any

time ordered the said Vawter to go to the safe deposit
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building and to place a guard over the vaults used by Mc-

Kenzie, and not to allow anyone, especially McKenzie,

or the parties interested, to have access to the boxes in

which the gold and gold-dust so held by McKenzie was

contained, until the further order of said District Court,

other than as hereinbefore stated.

Respondent denies that on the fifteenth day of Sep-

tember, 1900, in the presence of T. J. Geary, or in the

presence of any other person, or at all, he stated to the

said C. L. Vawter to go ahead and keep possession of the

gold-dust, and not let McKenzie or any of the parties go

near it, or that he ever used any words of similar import

or meaning.

Respondent denies that on the fifteenth day of Sep-

tember, 1900, or at any time, he said in the presence of

T. J. Geary, or of any person, that he, respondent, did

not think the order appointing McKenzie was an appeal-

able order, but, assuming that it was, the only superse-

deas that could be effective was the one staying proceed-

ings, and that, on the record as it was, there was no justifi-

cation for defendants demanding the return of the gold

and gold-dust hereinbefore referred to, and that the gold

and gold-dust should be held to meet the final judgment of

said District Court.

Respondent avers, however, that on the fifteenth day of

September, 1900, as hereinbefore stated, he was of the

opinion that the order appointing McKenzie receiver was

not an appealable order, and was also of the opinion that

this Honorable Court would so hold on the final hearing

of the appeal; and he states that he may have, in the
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hearing of said Geary or in a conversation with said

Geary or some other persons, so stated.

Respondent denies that on the sixteenth day of Sep-

tember, 1900, he stated to T. J. Geary that the only order

which he could make in said causes was one staying pro-

ceedings, leaving that property, referring to the gold-dust,

where it was. Respondent avers, in that behalf, that on

said day it was his opinion that the only order which he

could make in said causes, concerning the said receiver

and receivership proceedings, was the order or the orders

required by the writ of supersedeas and in full obedience

thereto and in compliance therewith. Respondent further

avers that he did not think it devolved upon him to inter-

pret the writ of supersedeas so far as it pertained to the

duties of, or directions to, the receiver, Alexander McKen-

zie; that the writ of supersedeas required respondent to

stay all proceedings in the receivership matter and to desist

and refrain from any further acts in connection there-

with, and that respondent, in so doing, was complying

fully with the requirements of this Honorable Court; and

respondent never at any time believed that it was proper

for him to make an order requiring McKenzie to deliver

the possession of the property or any part or portion

thereof. It is possible that in a private conversation with

the said T. J. Geary, this respondent may have stated that

he believed the only order or orders he could make were

the ones required by the writ of supersedeas staying pro-

ceedings.

Respondent denies that on the sixteenth day of Septem-

ber, 1900, or at any time, he stated to said Geary, either

as attorney for the receiver or at all, that Mcgenzie
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should retain the gold-dust, or any words of similar im-

port or meaning.

Respondent admits that on the sixth day of October,

1900, application was made to the Court presided over

by him for an order restraining the defendants in the

action of Chipps vs. Lindeberg, from working and mining

the claim described in the pleadings in said cause and re-

straining the defendants from taking out of the jurisdic-

tion of that Court any gold taken from said claim; that

he made an order therein as set forth in the affidavit of

Lindblom; and admits that on the tenth day of October,

1900, and upon the hearing of such application in the

Court presided over by this respondent, the order set

forth in the said affidavit, restraining the defendants from

moving or allowing to be moved any gold or gold-dust

taken out of the said mining claim to any place away from

and outside of the Nome Precinct, District of Alaska, or

from the possession of the defendants, was made. Re-

spondent avers that at the time of the granting of said

orders the only appeal taken or allowed was an appeal

from the order appointing the receiver and restraining

the defendants from working said claim; that he con-

ceived and believed, as to all matters embraced in the said

appeal, he had no power to make any orders, save only

the orders so made and entered by him staying proceed-

ings; but it was his full conviction that as to matters

embraced in the last order named, to wit, to prevent the

gold-dust from being removed entirely beyond the juris-

diction, it was his duty, upon proper application, and a

full showing, to restrain the defendants from removing

the gold-dust from beyond the jurisdiction.
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Respondent further avers that ever after the reception

of the order and writ of supersedeas from this llonorahle

Court, he believed that he had no power to make orders

enjoining the defendants from working and mining the

claim, the subject of the action, or extracting the gold-

dust therefrom, but he did believe that upon proper ap-

plication being made, and without successful defense

thereto, and where the danger was apparent, that it did

lie in the power of the Court to enjoin and restrain the

defendants in the cause in question from deporting or car-

rying away beyond the district and beyond the jurisdic-

tion the gold-dust extracted from the mines in question,

before the trial and determination of the action.

Respondent further avers that in each and every of

the matters pretended to be set forth and described in the

affidavit of the said Lindblom, he acted in good faith and

with what he considered to be due regard to the rights of

the parties and in full and complete respect for the au-

thority, orders, and writs of this Honorable Court.

Respondent denies that either by his conduct or by

any act or omission on his part he sought to interfere

with or did interfere with or prevent the enforcement of

the said writ of supersedeas, or sought to or did render

the same nugatory or ineffectual; but that, on the con-

trary, every act performed by him after the appointment

of the receiver was performed in the exercise of his best

judgment and judicial discretion and with due respect to

this Honorable Court.

Wherefore, the respondent prays that he be examined

personally in the presence and hearing of this Honorable

Court, touching the matters and things charged against
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him, and that he be adjudged not guilty of the offenses

charged.

ARTHUR H. NOYES,

Respondent.

p. j. Mclaughlin,

Counsel for Respondent.

United States of America,
> ss

State and Northern District of California.,(

Arthur H. Noyes, being first duly sworn, on his oath

says that he is the respondent in this proceeding; that he

has read the foregoing answer and knows the contents

thereof; that the same is true of his own knowledge, ex-

cept as to the matters therein stated on information and

belief, and that as to those matters he believes it to be

true.

! ARTHUR H. NOYES,

Subscribed and sworn to before me this 17 day of Oc-

tober, 1901.

[Seal] F. D. MONCKTON,
Clerk United States Circuit Court of Appeals for the

Ninth Circuit.

[Endorsed]: No. 701. In the United States Circuit

Court of Appeals for the Ninth Circuit. In the Matter

of Arthur H. Noyes. Answer. Filed October 17, 1901.

F. D. Monckton, Clerk.
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//; the United States circuit Court of Appeals, Ninth Cir-

cuit.

In the Matter of 1

THOMAS J. GEAEY.J

Affidavit of P. H. Anderson,

United States of America,

Northern District of California, }>ss.

City and County of San Francisco.

P. H. Anderson, being duly sworn, deposes and says:

That on the 23d day of July, 1900, complaints were

filed in the office of the clerk of the District Court of the

United States, Second Division, District of Alaska, in

four certain actions entitled, Melsing vs. Tornanses,

Kogers vs. Kjellman, Comptois vs. Anderson, and Chipps

vs. Lindeberg et al.

That on said 23d day of July, 1900, Arthur H. Noyes,

as Judge of said Court, made orders wherein and where-

by he appointed Alexander McKenzie receiver to take

charge of and work certain mining claims described in

the complaints in said actions; and enjoining and re-

straining the defendants from in any wise interfering with

said property of which the said McKenzie was by said

orders appointed receiver.

That thereafter, on the 10th day of August, 1900, the

said Arthur H. Noyes, acting as Judge of said District

Court, made an order in each of said actions, continuing
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In force the orders made on said 23d day of July, 1900,

and conferring further and additional powers upon said

Alexander McKenzie.

That thereafter and within the time allowed by law,

the defendants in said actions petitioned said Arthur H.

Noyes and the said District Court over which said Ar-

thur H. Noyes presided, for an order allowing an appeal

from the said orders appointing a receiver and enjoining

and restraining defendants, but the said Arthur H.

Noyes and the said District Court over which said Ar-

thur H. Noyes presided, denied said petition, and refused

to allow defendants to appeal from said orders, or any

part thereof.

That thereafter, on the 29th day of August, 1900, the

Honorable W. W. Morrow, one of the Judges of this

Court, made an order allowing an appeal from the or-

der so made in each of said actions, and directed a writ

of supersedeas to issue out of this Court, commanding

the said Arthur H. Noyes to refrain and desist from any

further proceedings on said order appointing a receiver,

and directing and commanding the said Alexander Mc-

Kenzie to return and restore to the defendants in said

actions all of the property of which he had taken pos-

session as receiver, and a writ of supersedeas was on said

day issued out of this Court in each of said actions, in

accordance with the order of said Honorable W. W. Mor-

row, and on the same day, to wit, the 29th day of Au-

gust, 1900, a citation in each of said cases was issued out

of and under the seal of this Court directed to the said

District Court of the United States, Second Division,

District of Alaska.
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That 011 the 14th day of September, 1900, said original

citation in said cases was filed in the office of the clerk

of the District Court of the United States Second Divi-

sion, District of Alaska, and on the same day certified

copies of the order allowing the appeal and of the writ

of supersedeas were also filed in the office of the clerk of

said Court.

That on the same day, to wit, the 14th day of Septem-

ber, 1900, a certified copy of said writ of supersedeas was

served upon said Arthur H. Noyes and a certified copy

was served upon said Alexander McKenzie in each of

said cases.

That on the said 14th day of September, 1900, and at

all the times hereinafter mentioned, Thomas J. Geary

was the attorney for said Alexander McKenzie. That on

the said 14th day of September, 1900, said Thomas J.

Geary was and is now a member of the bar of this Court.

That before the said 14th day of September, 1900, said

Alexander McKenzie had taken from the mining claims

described in the complaints in said actions a large amount

of gold-dust, and on said 14th day of September, 1900,

had in his possession gold-dust which had previously been

taken from said claims, of the value of about twro hun-

dred thousand dollars.

That on the said 14th day of September, 1900, and on

the 15th and 16th days of September, 1900, and after

the service on said McKenzie of a certified copy of said

writ of supersedeas in each of said cases, and after de-

mand had been made upon said McKenzie that he com-

ply with said writ of supersedeas and return to the de-

fendants the property which he had taken as receiver,
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and particularly the gold-dust then in his possession, said

Geary advised said McKenzie that the only supersedeas

which could issue in said actions was one directing and

staying further proceedings, leaving the property in the

condition in which it was at the time the writ was is-

sued, and expressly advised the said McKenzie not to

turn over said gold-dust, or any part thereof, to the

defendants in said actions.

That the said Geary at the same time advised said

McKenzie that the orders from which defendants had

appealed and from which the Honorable W. W. Morrow,

one of the Judges of this Court, had allowed appeals,

were not appealable and that for that reason said Mc-

Kenzie should not obey said writ of supersedeas.

That said Geary further advised said McKenzie that

said orders were not appealable and that the writ of su-

persedeas issued under the order of said Honorable W.

W. Morrow was void.

That the said Thomas J. Geary further advised said

McKenzie that notwithstanding said writ of supersedeas,

he, said McKenzie, was not compelled to turn over said

gold-dust.

That on the first day of October, 1900, it having been

made to appear to this Court that the said McKenzie re-

fused to obey said writ of supersedeas or to turn over

said property, or any part thereof, to the defendants,

this Court made an order directing the United States

marshal for the Northern District of California to pro-

ceed to Nome, Alaska, and enforce said writ of super-

sedeas. That the said marshal directed two of his depu-

ties to proceed to Nome to enforce said writ. That said
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deputies arrived in Nome on the 15th day of October,

1900, with a certified copy of the order made by this Court

directing the United States marshal for the Northern

District of California to enforce said writ of supersedeas.

That the said Thomas J. Geary on or about the 15th

day of October, 1900, and after demand had been made

upon said McKenzie by said marshal that he comply with

said order and turn over to the defendants the gold-dust

in his possession, advised said McKenzie that the said

order made by this Court on the first day of October,

1900, was void, and further advised said McKenzie not to

obey said order.

That said McKenzie did not obey or comply with said

writ of supersedeas, nor did he obey or comply with the

order made by this Court on the first day of October,

1900.

That as complainant is informed and believes, and so

alleges, the conduct of said Thomas J. Geary as herein

described was for the purpose of interfering with and

preventing the enforcement of said writ of supersedeas

and rendering the same ineffectual.

P. H. ANDERSON.

Subscribed and sworn to before me this 10th day of

May, A. D. 1901.

[Seal] F. D. MONCKTON,
Clerk United States Circuit Court of Appeals for the

Ninth Circuit.

[Endorsed] : No. 702. United States Circuit Court of

Appeals for the Ninth Circuit. In the Matter of Thomas

J. Geary. Affidavit of P. H. Anderson. Filed May 13,

1901. F. D. Monckton, Clerk.



28 In the matter of Noyes, Geary, Wood and Frost.

At a stated term, to wit, the October Term, A. D. 1900,

of the United States Circuit Court of Appeals for

the Ninth Circuit, held at the courtroom in the city

,
and county of San Francisco, State of California,

on the 18th day of May, in the year of our Lord one

thousand nine hundred and one. Present, Hon.

WILLIAM B. GILBERT, Circuit Judge; Hon. ERS-

KINE M. ROSS, Circuit Judge; Hon. THOMAS P.

HAWLEY, District Judge.

vNo. 702.

In the Matter of

THOMAS J. GEARY,

Contempt.

Order to Show Cause.

Whereas, it has been made to appear by the affidavit

of P. H. Anderson, on file herein, that Thomas J. Geary

did, at various times and places since the 13th day of

September, 1900, advise Alexander McKenzie to disobey

and refuse to comply with those certain writs of superse-

deas and the orders of this Court contained in said writs

which were issued out of this Court on or about the 28th

day of August, 1900, in those certain causes herein pend-

ing entitled and numbered as follows, to wit : Jafet Linde-

berg et al., Appellants, vs. Robert Chipps, Appellee, No.

631; P. H. Anderson, Appellant, vs. O. Jose Comptois,

Appellee, No. 632; John I. Tornanses, Appellant, vs. L.

F. Melsing et al., Appellees, No. 634; William A. Kjell-

man, Appellant, vs. Henry Rogers, Appellee, No. 636;
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and furthermore, that the said Thomas J. Geary has,

since the first day of October, 1900, advised the said

Alexander McKenzie to disobey and refuse to comply

with those certain orders which were issued out of this

court or or about the first day of October, 1900, in said

causes

:

Now, therefore, on motion of Messrs. E. S. Pillsbury

and F. D. Madison, attorneys of this Court, it is ordered

that the said Thomas J. Geary personally appear before

this Court, in its courtroom in the city and county of

San Francisco, State of California, on Monday, the 14th

day of October, 1901, at eleven o'clock in the forenoon of

the said day, then and there to show cause, if any he has,

why he should not stand committed for contempt of this

Court

;

It is further ordered that a certified copy of this or-

der, together with a certified copy of the said affidavit of

P. H. Anderson, be served upon the said Thomas J.

Geary as soon as may be.

I, Frank D. Monckton, Clerk of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, do hereby

certify the foregoing to be a full, true, and correct copy

of an order to show cause entered in the matter of Thom-

as J. Geary, No. 702, as the original thereof remains and

appears of record in my office.

Attest my hand and the seal of said Circuit Court of

Appeals at San Francisco, California, this 25th day of

May, A. D. 1901.

[Seal] F. D. MONCKTON,
Clerk.

[Ten Cents U. S. Int. Kev. Stamp. Canceled.]
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UNITED STATES MARSHAL'S RETURN.

United States Marshal's Office, "j

Northern District of California.
|

I hereby return, that I received the within certified copy

of order on the 25th day of May, 1901, and personally

served the original order herein on the 25th day of May,

1901, on Thomas J. Geary, by delivering to and leaving

with said Thomas J. Geary, said defendant named therein,

at the city and county of San Francisco, in said District,

a certified copy thereof, together with a certified copy of

the affidavit of P. H. Anderson attached thereto.

San Francisco, May 27, 1901.

JOHN H. SHINE,

United States Marshal.

[Endorsed] : No. 702. In the United States Circuit

Court of Appeals for the Ninth Circuit, In the Matter

of Thomas J. Geary. Certified Copy of Order to Show

Cause with Return of Service. Filed May 28th, 1901.

F. D. Monckton, Clerk.

L No. 702.

In the United States Circuit Court of Appeals, Ninth Circuit.

In the Matter of

THOMAS J. GEARY,

For Contempt.

Demurrer of Thomas J. Geary.

The demurrer of Thomas J. Geary, respondent in the

above-entitled proceeding, to the complaint of P. H.
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Anderson, filed herein on the 13th day of May, 1001, re-

spectfully .shows:

This defendant, by protestation, not confessing or

acknowledging all or any of the matters and things, or

all or any of the matters or things, in said complaint to

be true, in such manner and form as the same are there-

in set forth and alleged, demurs thereto, and for cause

of demurrer shows:

1. That the complainant herein has not in and by said

complaint stated facts sufficient to show that this re-

spondent is or was at all or any of the times specified in

said complaint, or at any time or at all, guilty of acts,

or of any act, constituting a contempt of this Honor-

able Court. And respondent in this behalf specifies the

following particulars in which said complaint does not

state facts sufficient to show that this respondent has

committed a contempt of this Honorable Court:

(a) In this, that in and by said complaint said com-

plainant seeks to charge this respondent with a crimi-

nal offense, and that said complaint, in a. substantial

and material particular, purports to be based upon the

information and belief only of said complainant.

(b) In this, that said complaint, in the body of which

this respondent is alleged to have given certain advice

to one Alexander McKenzie as "the attorney for said

AlexanderMcKenzie,"with respect to the validity of cer-

tain orders and writs of this Court, and concerning the

conductof said McKenzie with respect to said orders and

writs of this Court, and further alleges that the conduct

of this respondent as in said complaint described "was
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for the purpose of interfering with and preventing the

enforcement of said writ of supersedeas and rendering

the same ineffectual/' does not allege nor state that the

advice given by respondent to said McKenzie, as alleged

in said complaint, was not given in good faith, nor that

said advice so given by this respondent to said McKenzie

was not in accordance with the honest opinion

and judgment of this respondent, as the attorney

for said McKenzie, with respect to the validity of said

orders and writs and as to the duty and rights of said

McKenzie thereunder, and does not allege that this re-

spondent, in giving such advice to said McKenzie, in-

tended in any manner wrongfully or unlawfully to in-

terfere with or prevent the enforcement of any of the

orders or writs of this Court mentioned in said com-

plaint, nor to render the same or any thereof ineffectual.

Wherefore respondent prays that the citation hereto-

fore issued in this proceeding requiring him to appear

and answer for said alleged contempt of Court be dis-

charged and said proceeding dismissed.

JAMES G. MAGUIRE,

Counsel for Respondent.

CERTIFICATE OF COUNSEL.

I hereby certify that in my opinion the foregoing

demurrer is well founded in point of law.

JAMES G. MAGUIRE,

Counsel for Respondent.

Service, by copy, of the within demurrer is hereby

admitted this 17th day of October, 1901,
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[Endorsed]: No. 702. In the United Slates Circuit

Court of Appeals, Ninth Circuit. In the Matter of

Thomas J. Geary, for Contempt. Demurrer of Thomas

J. Geary. Filed October 17, 1901. F. D. Monckton,

Clerk. James Qt. Maguire, Parrott Building', San Fran-

cisco, Cal., Counsel for Respondent.

At a stated term, to wit, the October term, A. D. 1901,

of the United States Circuit Court of Appeals for

the Ninth Circuit, held at the courtroom, in the

city and county of San Francisco, on Thursday, the

seventeenth day of October, in the year of our Lord

one thousand nine hundred and one. Present:

The Honorable WILLIAM B. GILBERT, Circuit

Judge; Honorable ERSKINE M. ROSS, Circuit

Judge; Honorable WILLIAM W. MORROW, Circuit

Judge.

In the Matter of 1
V No. 702.

THOMAS J. GEARY.
J

Order Overruling Demurrer of Respondent Geary.

A demurrer of the respondent herein having been this

day filed, and Mr. James G. Maguire, counsel for the re-

spondent, and Mr. E. S. Pillsbury, amicus curiae, having

been heard

—

It is ordered that said demurrer be, and the same is

hereby, overruled. To which ruling of the Court Mr.

Maguire saved and was allowed an exception-
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In the United States Circuit Court of Appeals, Ninth Circuit.

In the Matter of

THOMAS J. GEARY,

For Contempt.

> No. 702.

Answer of Respondent Thomas J. Geary.

Now comes the respondent, Thomas J. Geary, in the

above-entitled proceeding, and saving and reserving all

objections heretofore made in his demurrer to the com-

plaint herein, and answering under protest the order to

show cause why he should not be punished for contempt

of this Honorable Court, respectfully makes answer as

follows: '

I.

Denies that at various or any times and iplaces, or at

any time or place since the 15th day of September, 1900,

or at any other time or at all, respondent advised Alex-

ander McKenzie to disobey and refuse to comply, or to

disobey or to refuse to comply, with those certain writs

of supersedeas, or any writ of supersedeas, and the or-

ders, or any order, of this Court, contained in said

writs, or in any writ, issued out of this court on or about

the 28th day of August, 1900, or at any other time or at

all, in those certain causes pending herein entitled and

numbered as follows, to wit:

Jafet Lindeberg et al., Appellants, vs. Robert Chipps,

Appellee, No. 631; P. H. Anderson, Appellant, vs, O.Jose
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Comptois, Appellee, No. (132; John I. Tornauses, Appel-

lant, vs. L. F. Melsing el al.j Appellees, No. 634; William

A. Kjellman, Appellant, vs. Benry Rogers, Appellee,

No. 636; or in any causes or cause whatever; and denies

that this respondent has, since the first day of October,

1900, or at any ether time or at all, advised the said

Alexander McKenzie to disobey and refuse to comply

with, or to disobey or to refuse to comply with, those

certain or any orders or order issued out of this court on

or about the first day of October, 1900, or at any other

time, or at all, in said causes:

And in this behalf respondent alleges that his only

connection with said causes, or any of them, or with

said Alexander McKenzie, in or with respect to said

causes, or any of them, was as attorney and counsel for.

said McKenzie, as the duly appointed, qualified, and

acting receiver of the District Court of the United States,

Second Division, District of Alaska, where said several

actions were pending, and from which Court said actions,

and each and all of them, were taken to this Honorable

Court on appeal; that while acting as the attorney and

counsel for said McKenzie, as receiver as aforesaid, and

not otherwise, this respondent was, on the 14th day of

September, 1900, asked by said McKenzie to examine cer-

tain writs of supersedeas purporting to have been issued

by the Clerk of this Honorable Court in certain of the

above-mentioned actions, and to advise him, the said

McKenzie, as to the validity, scope, and effect of said

writs and as to his rights and duties thereunder.

That this respondent, as such attorney for said Mc-

Kenzie, did, to the best of his ability and conscientiously
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and honestly, make an examination of said writs and of

all proceedings in said causes in so far as such pro-

ceedings were accessible to him in the city of Nome, in

said Second Division, District of Alaska, where this re-

spondent and said McKenzie then were, and did in like

manner, to the best of his ability and conscientiously

and honestly, to the extent to which the statutes and

authorities governing the questions thus submitted to

him were available in said District of Alaska, investi-

gate the law upon the subject, and did, as a result of

such investigation, reach the conclusion that said writs

and each of them were and was invalid, and thereupon,

in accordance with what he, the said respondent, under-

stood and believed to be his duty as an attorney and

counsel to his said client, and not otherwise, and with-

out any intent or purpose to be disrespectful, or to act in

any manner disrespectfully to this Honorable Court, or

to advise or counsel or encourage the disobedience or

evasion of said or any writs or orders, or writ or order,

of this Honorable Court, and did state to said McKenzie

the conclusion and judgment which he, the said respond-

ent, had as aforesaid reached concerning the validity

of said writs and orders, aamely, that said writs and

orders were, and that each of them was, invalid, and

did thereupon, on said 14th day of September, 1900, in

accordance with his honest and unprejudiced judgment

as the attorney and counsel for said McKenzie, and not

otherwise, advise the said McKenzie that said writs

were, and that each of them was, in the opinion of this

respondent, void; but did then and there advise the

said McKenzie to immediately, on said 14th day of Sep-



Iii tin mat it r of Noyes, Geory, Wood <m<l Frost. 37

tembepj 1900, comply with the terms of certain orders

of Hon. W. W. Morrow, one of the Judges of this Hon-

orable Court, allowing appeals from the orders appoint-

ing said McKenzie receiver in said several actions, to

cease working the mines in litigation in said actions, to

withdraw all of his miners and other employees from

said mines, and to cease all further operations as such

receiver; and this respondent did then and there state

to the said McKenzie that he would require additional

time to determine the rights and duties of said McKen-

zie as such receiver with respect to certain gold, gold-

dust, and money which had come into the possession of

said McKenzie as such receiver;

That respondent did diligently and carefully and con-

scientiously and honestly examine and investigate all

the laws and authorities available to him bearing upon

the questions so submitted to him as such attorney and

counsel by said McKenzie, and did prepare for said Mc-

Kenzie a written opinion setting forth the results of

his said investigation of said questions—a copy of which

said written opinion of this respondent is hereto an-

nexed, marked Exhibit "A," and made a ipart hereof.

That said written opinion (Exhibit "A") was not com-

pleted, nor ready for delivery to said McKenzie, until

about 6 o'clock in the afternoon of the 15th day of Sep-

tember, 1900; that in the meantime, and prior to the

completion of said written opinion (Exhibit "A"), the

United States marshal for the District of Alaska, acting

under orders of the Judge of the District Court of said

Second Division, District of Alaska, calling to his aid
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the military forces of the United States of America, had

taken possession of the vault in which said McKenzie

had deposited the gold, gold-dust and money, which had

come into his hands as such receiver.

That the said orders of said District Judge directing

the said United States marshal for said District of

Alaska to take possession of said vault and of said gold,

gold-dust and money contained therein, were made with-

out the procurement, suggestion, or knowledge of this

respondent. '

That this respondent never gave to said McKenzie,

either orally or in writing, any opinion or advice con-

cerning the said writs or orders, or any of them, or con-

cerning his rights or duties thereunder, except as here-

inbefore stated, namely, said oral opinion and advice

given to him as hereinbefore stated on said 14th day

of September, 1900, and said written opinion (Exhibit

"A") hereto attached.

II.

Further replying, respondent denies that on the 14th

day of September, 1900, the original citation, or any

copy of the order allowing the appeal in the case of

Chipps vs. Lindeberg or Comptois vs. Anderson, was

on file in the clerk's office in the District Court, Second

Division of Alaska.

III.

Denies that on the 14th day of September, 1900, or at

any time prior to the 17th day of November, 1900, this

respondent was a member of the bar of this Honorable

Court or an attorney or officer of said Court.
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IV.

Respondent admits that tm the L4th and L5th days of

September, 1900, he advised said McKenzie that the

orders from which defendants had appealed in said ac-

tions, and each of them, were not appealable orders,

for the reasons set forth in the opinion (Exhibit "A'")

prepared by respondent for said McKenzie as hereinbe-

fore stated.

And in this behalf respondent alleges that at the time

of giving said advice to said McKenzie he had no knowl-

edge that the amendment to the statutes of the United

States allowing appeals from orders appointing receiv-

ers in such actions had been enacted, no copy of such

amendment or of the statues containing the same hav-

ing then reached said City of Nome in said District of

Alaska.

V. I

Respondent admits that on the 14th and 15th days of

September, 1900, he advised said McKenzie that said

orders were not appealable, and that the writs of super-

sedeas issued in said actions by the clerk of this Honor-

able Court on the 28th and 29th days of August, 1900

[and under the order of said Hon. W. W. Morrow, as this

respondent has since learned], were, and each of them

was, void.

But in this behalf respondent alleges that on said 14th

and 15th days of September, 1900, he had no knowledge

or notice of any kind that said writs of supersedeas, or

any of them, were or was issued under or in obedience

to or pursuant to any orders or order of said Hon. W.
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W. Morrow, or that said Hon. W. W. Morrow, one of the

Judges of this Court, had made any order or orders other

than the orders allowing appeals in said actions.

And respondent further alleges that he had no knowl-

edge or notice that any orders or order, other than the

orders allowing said appeals in said actions, had been

made by said Hon. W. W. Morrow directing the issuance

of the writs or any writ of supersedeas in said actions

or any of them until after his return from said City

of Nome to the City and County of San Francisco on the

day of November, 1900.

And further in this behalf alleges, upon his informa-

tion and belief, that none of the attorneys or parties

connected with any of said actions had any knowledge

or notice of the making of such orders or of any such

'order until after said attorneys and parties had returned

from said City of Nome to the City and County of San

Francisco on or about the day of November, 1900.

VI.

Respondent denies that on the loth day of October,

1900, or at any other time or at all, he advised said Me-

Kenzie to disobey or refuse to comply with the orders

of this Honorable Court made on the first day of Octo-

ber, 1900, in the cases hereinbfore mentioned requiring

said McKenzie to turn over to the defendants the gold-

dust in his possession; and further alleges that said

McKenzie did not request of respondent any opinion

or advice as to his duties under said writs. Respond-

ent believing, for the reasons hereinbefore stated, that

no appeals had been taken in said actions, considered
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said writs of October 1st as being void, and so stated

to said McKenzie, but did not advise said McKenzie not

to obey said orders of October 1st, nor to disobey any

of said orders, nor to place any obstacle in the way of the

enforcement of said orders or any oi them by the deputy

marshals of this Honorable Court, but on the contrary

would, on said day, have advised said McKenzie, not-

withstanding his belief that said orders were void, to

obey the same as far as was in his power, and to aid and

assist said marshals in the enforcement of said orders.

VII.

Eespondent denies that his advice and conduct, or his

advice or conduct, in the matters, or in any of the mat-

ters, set forth or described in the complaint herein, was

for the purpose of interfering with or of preventing the

enforcement of said writs of supersedeas, or of any writ

of supersedeas, or of any orders or order made by this

Honorable Court, or for the purpose of rendering said

writs or writ, or orders or order, or any writ or order

of this Honorable Court, ineffectual.

And in this behalf respondent alleges that his sole

and only purpose in all of said matters, and in the ad-

vice given and in his conduct in said matters, was to

conscientiously and in good faith discharge his duties

as attorney to his client by giving to said client his hon-

est opinion upon the legal questions submitted to him

by such client after careful investigation of the ques-

tions submitted to him as such attorney, and at all times

this respondent believed that in the opinions which he

gave to said client he correctly stated the law, and was
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sustained by the authorities cited in support of such

opinions and advice.

VIII.

Respondent further alleges that he was not employed

or retained by said McKenzie as his attorney or counsel,

either individually or as receiver in said actions, until

on or about the loth day of August, 1900, and that prior

to said 15th day of August, 1900, respondent was not

employed or retained as the attorney for said McKenzie

in any capacity, either individually or as receiver in said

actions, and had no connection or relation with any of

said actions or with any of the parties thereto, and fur-

ther alleges that he has never at any time had any in-

terest in the subject matter of any of said actions nor

any interest in the success of any of the parties plaintiff

or defendant in any of said actions, and that his relation

to said actions has been solely as the attorney for said

McKenzie as receiver therein, and not otherwise.

IX.

That it was never the intention of this respondent at

any time to exhibit to or be guilty of any contempt of

this Honorable Court or any of the Justices thereof, nor

to disobey or advise disobedience of any of its lawful

orders or writs.

Wherefore respondent prays that the citation here-

tofore issued herein be quashed and the respondent dis-

charged.

JAMES G. MAGUIRE,

Counsel for Respondent.
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Exhibit "A" to Answer of Thomas J. Geary.

Nome, Alaska, September 15th, 1900.

Alexander McKenzie, Esq., Nome, Alaska.

Dear Sir: Answering your request for my opinion in

reference to the papers served on you in the actions in

which you have been appointed receiver by the District

Court of Alaska, Second Division, I respectfully submit

the following:

From an examination of the papers served on you and

the records filed with the clerk of the District Court of

Alaska, at Nome, it appears that the defendants in the

said actions have applied to the Circuit Court of Appeals

that they be permitted to take an appeal from the order

of this Court allowing an injunction and appointing you

receiver; that on the filing of such petition, Judge Mor-

row', of the United States District Court of California,

allowed them to prosecute such an appeal and directed

that they give a supersedeas bond, and upon the filing

of such bond a writ of supersedeas do issue in the differ-

ent cases.

Your duties in the premises must be determined from

the consideration of all the papers, as well as the pro-

test filed with you by the plaintiffs in said actions and

their claim that they will hold you personally responsible

for whatever property is now in your hands as such re-

ceiver. It is not pretended that Judge Morrow has

made any decision revoking the order of Judge Noyes

appointing you receiver; he has merely permitted an

appeal from such order to be taken to the Circuit Court

of Appeals which alone, after a proper hearing, can
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make such an order. At the present time, no appellate

Court has made any decision revoking or declaring

irregular or illegal the order heretofore made by Judge

Noyes appointing you receiver, so that you are to-day as

much the receiver in the respective causes in which you

were appointed as you were before the issuance of the

writs therein by his Honor, Judge Morrow.

The writ of supersedeas was issued on an order signed

by Judge Morrow in which he prescribed its effect and

what its operation should be. We find two of such

orders in the following cases in which the completed

records have been sent to the clerk of this District Court,

as the law requires, to wit,

In Rogers vs. Kjellman, and

Melsing vs. Tornanses.

An examination of the records in these cases shows

that Judge Morrow merely directed that the usual order

of supersedeas should issue, and did not incorporate in

it any directions commanding you to deliver the posses-

sion of any property to anybody, or that your possession

of any property should be disturbed or interfered with

by anybody. No clerk has authority to make a writ to

contain any provisions other than those directed by the

Judge in the order, which is the basis of the writ. The

order is the authority for him to issue the writ, which

is but another form evidencing the decision of the Court,

and can be no broader than the original order which sup-

ports it. You have a right, and it is your duty, to rely

upon the directions contained in the order signed by
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the Judge, and where they arc different from the order

Signed by the clerk, the ordor of the Judge must prevail.

In Chipps vs. Lindeberg et al., and the other cases,

the only papers served on you, beside the demand of

plaintiffs, is a certified copy of what purports to be a

writ of supersedeas issued by the clerk of the United

States Court of Appeals; such clerk is without authority

to issue such a writ, except when ordered so to do by a

Judge or Justice of such court, and if effect can be given

to such writ, the right of the clerk must be shown in

the manner pointed out by statute, by the filing of the

order of the Judge ordering such writ of supersedeas to

issue, allowing such writ and the prosecution of the ap-

peal. The usual and customary way in which appeals

are taken, and in fact the one pointed out and required

by statute, is to file with the clerk of the court from

which the appeal is taken a copy >of the writ of error or

appeal, the order for the supersedeas and the citation

directed to the respondents. In these latter cases none

of these papers have yet reached the clerk. I can rea-

sonably presume, however, that Judge Morrow has pro-

ceeded no differently in those cases than in the cases

first enumerated, and that his order directing the writ

of supersedeas to issue is no broader than in those cases,

and does not contain the language found in the clerk's

writ commanding you to turn over the possession of the

property to the defendants.

A writ of supersedeas never operates to reverse or

nullify an order of a Court granting an injunction or

appointing a receiver; its purpose is merely to stay all

proceedings in the court from whence the appeal is
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taken, leaving the question of the correctness or incor-

rectness of such antecedent proceedings to be deter-

mined on the hearing of the appeal. I interpret this

order to be merely the ordinary writ of supersedeas, as I

do not know of any authority which authorizes Judge

Morrow to make any further or additional order in this

class of cases, and under the ordinary writ of super-

sedeas you are only commanded to abstain from pro-

ceeding further in the premises, leaving you clothed with

all the power which you obtained as receiver from

Judge Noyes, and entitled to continue in the possession

of whatever property has come into your hands, but

prohibited from taking any other properties into your

possession or proceeding as receiver any further in the

premises.

The plaintiffs contend, by their notice served on you,

that the order of Judge Morrow permitting an appeal in

these cases is void for the following reasons, as I gather

from their protest: That if the order appealed from is

to be considered as an order granting an injunction, then

that while the right of appeal to the Circuit Court of

Appeals may be allowed, Judge Morrow was without

authority to grant a writ of supersedeas which would

stay the operation of the injunction. In this I think

they are correct, as from an examination of the Alaska

Code and the Federal Statutes prescribing how appeals

may be taken from District Courts of the United States

to the Circuit Court of Appeals, it is expressly provided

that a supersedeas to stay an injunction can only be

granted by the District Court making the order for the

injunction, or by one of the appellate Judges, when such
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appellate Judge was present at the hearing of the ap-

plication for an injunction. This matter has been passed

on many times by the Supreme Court and this decision

affirmed in

In re Haberman Manufacturing Co., 147 U. S. 525,

where the Supreme Court held that the matter of grant-

ing a supersedeas in injunction cases rested entirely in

the discretion of the District Judge, and that his refusal

to permit a supersedeas could not be controlled by the

Supreme Court, and that mandamus would not issue

from the Supreme Court to compel him to issue a super-

sedeas.

In my opinion, the order of Judge Morrow, the appeal

not being from his court, and he not having been pres-

ent at the hearing of the motion ordering the injunction,

was in excess of his jurisdiction, prohibited by the

United States statutes and void. If we consider the

appeal as being from an order appointing a receiver,

I do not think that an appeal lies from such an order

to the Circuit Court of Appeals. This matter was fully

considered by the Supreme Court of the United States

in the case of '

Highland Avenue & B. K. Co. vs. The Columbian

Equipment Co., IBS United States, G72.

In the last-mentioned case the order appealed from

was identical with the order made by Judge Noyes in the

case appointing you receiver and commanding the de-

fendants therein to do and perform certain acts. The

appellant in that case contended that the order was both



48 In the matter of Noyes, Geary, Wood and Frost.

an order appointing a receiver and directing an injunc-

tion, as was contended by the defendants in this case.

The Circuit Court of Appeals being in doubt as to

whether they had jurisdiction to entertain the appeal

certified the case to the Supreme Court of the United

States, and asked for the opinion of that Court as to

their jurisdiction. The Supreme Court decided that the

order appealed from was only an order appointing a re-

ceiver, and that the mandatory portion was merely in-

cidental to the receivership; that the order being for the

appointment of a receiver, was not appealable from the

District Court to the Circuit Court of Appeals, and that

the latter Court was without jurisdiction in the prem-

ises.

In considering this case, I am satisfied that the Cir-

cuit Court of Appeals is without jurisdiction to enter-

tain or hear an appeal from the order of Judge Noyes

appointing you receiver; being without such authority,

all orders made herein by such Court are, in my opinion,

void.

The plaintiff demands of you that you retain this

property; that he be permitted to make his motion in

the Circuit Court of Appeals; that the appeal herein be

dismissed because of want of jurisdiction in that court.

I think the safest way for you to do is to hold all the

property as you have it now, not making any change

with it, or permitting any interference therewith until

such time as the Circuit Court of Appeals, after having

heard the parties, makes such order as it deems fit. As

the writs are made returnable on the 28th of this month,
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no very great amount of harm can accrue to any of the

parties by your adopting this course.

Very respectfully yours,

State of California, fl

y ss.
City and County of San Francisco.

J

Thomas J. Geary, being1 duly sworn, deposes and says:

That he has read the foregoing answer and knows the

contents thereof: that the same is true of his own knowl-

edge, except as to the matters therein stated on his in-

formation and belief, and as to those matters that he

believes it to be true. I T. J. GEARY.

Subscribed and sworn to before me this 17th day of

October, 1901.

[Seal] F. D. MONOKTON,

Clerk United States Circuit Court of Appeals for the

Ninth Circuit.

CERTIFICATE OF COUNSEL.

I hereby certify that in my opinion the foregoing

answer is well-founded in point of law.

JAMES G. MAGUIRE,
Counsel for Respondent.

Service, by copy, of the within answer, is hereby ad-

mitted this 17th day of October, 1901.

[Endorsed]: No. 702. In the United States Circuit

Court of Appeals, Ninth Circuit. In the Matter of

Thomas J. Geary, for Contempt. Answer. Filed Octo-

ber 17, 1901. F. D. Monckton, Clerk. James G. Maguire,

Parrott Building, San Francisco, CaL, Counsel for Re-

spondent



50 In the matter of Noijcs, Geary, Wood and Frost.

In the United States Circuit Court of Appeals, Ninth Circuit.

In the Matter of

JOSEPH K. WOOD.

Affidavit of Cabell Whitehead.

lerica,
|

! California, > *

San Francisco. I

United States of America,

Northern District of California, }>ss.

City and County of San

Cabell Whitehead, being first duly sworn, on oath says:

I was the manager of the Alaska Banking and Safe

Deposit Company, in the city of Nome, District of Alaska,

and had exclusive charge of the bank and safe deposit

vaults of that company from the 1st day of July until

the 20th day of October, 1900.

Besides doing a general banking business the Company

was equipped with safe deposit boxes, which were rented

by the month to different persons for the storage and

safekeeping of gold, gold-dust and other valuables.

About the 14th day of August, 1900, Alexander Mc-

Kenzie, who had been appointed receiver of certain min-

ing claims on Anvil Creek, in the Cape Nome Mining Dis-

trict, District of Alaska, engaged from this affiant eight

safe deposit boxes in the said vault of the Alaska Bank-

ing and Safe Deposit Company, and deposited in the said

boxes gold-dust and gold, said to be taken from the said
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claims, pursuant to mi order of the District Court of the

Second Division of tho District of Alaska, made on or

about said date, so directing said McKenzie to deposit

said ijold.

That thereafter and until on or abont the 15th day of

October. 1000, said McKenzie deposited gold-dust, said

to be taken from said claims, in said boxes, and on the

15th day of October, 1000, said McKenzie bad so de-

posited and had on hand at said time gold-dust amount-

ing in value, as I am informed and believe, to about the

sum of one hundred and eighty thousand dollars.

That said McKenzie had been appointed receiver as

aforesaid on the 23d day of July, 1900, by Arthur H.

Nbyes, Judge of said District Court, in the actions pend-

ing in said District Court entitled: Chipps vs. Lindeberg

et al., Comptois vs. Anderson, Rogers vs. Kjellman, Mels-

ing et al. vs. Tornanses, and Webster vs. Nakkela et al.;

and during all of the times herein mentioned was acting

as such receiver under said appointments.

That at all of the times herein mentioned Joseph K.

Wood was, and now is, the duly appointed and acting

attorney of the United States for the Second Division of

the District of Alaska.

That on the 15th day of October, 1900, United States

Deputy Marshal Shelley Monckton called upon me, in

company with Capt. French, the commanding officer of

the United States barracks at Nome, Mr. Samuel Knight,

Mr. William H. Metson, and Mr. Fink, and said United

States deputy marshal showed me the order made by this

Honorable Court on the first day of October, 1900, where-
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by the United States marshal of the Northern District of

California was ordered to proceed forthwith to the city

of Nome, in the District of Alaska, and then and there

to enforce the orders and provisions of the writ of

supersedeas issued by this Court in the case of Lindeberg

et al. vs. Chipps, and other cases, on the 28th day of

August, 1900, whereby said Alexander McKenzie, who

had theretofore been appointed receiver as aforesaid in

the cases hereinbefore mentioned, by said District Court

of Alaska, was directed to forthwith return unto the de-

fendants in said cases the possession of any and all prop-

erty of which he had taken possession under and by

virtue of the orders appointing him receiver.

That said United States deputy marshal at the same

time served me with said order made by this Court on

the first day of October, 1900, and thereupon said United

States deputy marshal examined the vault records and

ascertained the numbers of the said boxes, wherein said

McKenzie had said gold-dust deposited, and thereupon I

asked said United States deputy marshal if he had re-

ceived the keys to said boxes from said McKenzie, and

he answered that he had not. I then asked him why he

did not force McKenzie to give up the keys, and he said

that McKenzie did not have the keys, and I asked where

they were and some one stated that they were in the pos-

session of Joseph K. Wood, the United States attorney.

I asked that I might be permitted to have an interview

with Judge Wood before the boxes were forced open, in

order to preserve the property of the bank. This was

agreed to.
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Affiant states, on information and belief, that on the

same day and prior to the time when said United States

deputy marshal came to said vault and served affiant

with the said order of this Court, United States Deputy

Marshals Monckton and Burnham had shown to the said

Joseph K. Wood the said order of this Court, and had

stated that they, the said United States deputy marshals,

had come to Nome as officers of this Honorable Court to

enforce said order and had demanded that he, the said

Wood, should deliver to them the keys of McKenzie's said

safe deposit boxes, inasmuch as they had been told by

said McKenzie that said keys were in the possession of

said Joseph K. Wood, and that said Joseph K. Wood had

failed to comply with said demand.

Upon the agreement of said United States Deputy Mar-

shal Monckton for me to see said Wood, I thereupon went

out of the bank building and up Stedman avenue, where

I met Judge Wood. I said to him: "I am informed that

you have the keys to McKenzie's safe deposit boxes, and

that, as you know, the United States marshals from San

Francisco are now in possession of the vault, and

threaten to break open McKenzie's boxes in order to en-

force the orders of the United States Circuit Court of Ap-

peals, if the keys are not forthcoming. I can see that

no good purpose can be served to McKenzie or his friends

by having this done, and as it will be a great inconven-

ience to me, I will be very glad if you will go down and

see the marshals and deliver the keys to them under pro-

test.'' His reply was: "If the sons of bitches want to see

me, they know where to find me." I said: ''Do you
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mean for me to carry this answer to them?" He said:

"I don't care whether you do or not." I then said to

him: "Judge, will you give me the keys. It will be a

matter of personal gratification to me if you will give

me those keys, and will save me a lot of trouble." He

then remarked: "I would not think of giving up those

keys until I consult with a certain party." I replied to

this: "There is no time for a consultation as they have

now waited at my request for some time, and I think

their patience is about exhausted." He turned on his

heel, and as he walked up into the building, he said: "Let

them continue with their damned burglaries." I re-

turned to the bank and reported the result of my inter-

view with the said Joseph K. Wood to the United States

deputy marshal, and thereupon the said marshal, with

the assistance of a locksmith, forcibly broke off the doors

of the said boxes rented by the said Alexander Mc-

Kenzie, and removed the said gold-dust therefrom.

CABELL WHITEHEAD.

Subscribed and sworn to before me this 14 day of May,

1901.

[Seal] SOUTHARD HOFFMAN,
Clerk United States Circuit Court, N. D. C.

[Endorsed] : No. 703. United States Circuit Court of

Appeals for the Ninth Circuit. In the Matter of Joseph

K. Wood. Affidavit of Cabell Whitehead. Filed May

15, 1901. F. D. Monckton, Clerk.
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At a stated term, to wit, the October Term, A. 1). L900,

of the United States Circuit Court of Appeals for the

Ninth Circuit, held at the courtroom in the city and

county of San Francisco, State of California, on the

•18th day of May, in the year of our Lord one thou-

sand nine hundred and one. Present, lion. WILL-

IAM B. GILBERT, Circuit Judge; Hon. ERSKIXE

M. ROSS, Circuit Judge; Hon. THOMAS P. HAW-
LEY, District Judge.

In the Matter of

JOSEPH K. WOOD, ^No. 703.

Contempt.

Order to Show Cause.

Whereas, it has been made to appear by the affidavit of

Cabell Whitehead, on file herein, that Joseph K. Wood

did, at Nome, Alaska, on the 15th day of October, 1900,

willfully and intentionally hinder, retard, interfere with,

and embarrass the United States Marshal of the North-

ern District of California, or his deputies, while the said

marshal, by his deputies, was acting pursuant to, and in

the execution of, certain orders or writs of this Court

made and issued out of this Court on or about the first

day of October, 1900, in those certain causes pending in

this Court entitled and numbered respectively as fol-

lows, to wit: Jafet Lindeberg et al., Appellants, vs. Rob-

ert Chipps, Appellee, No. 031; P. H. Anderson, Appel-

lant, vs. O. Jose Comptois, Appellee, No. 032; John I.
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Tornanses, Appellant, vs. L. F. Melsing. et al., Appel-

lees, No. 634; William A. Kjellman, Appellant, vs. Henry

Rogers, Appellee, No. 636; and furthermore, that the said

Joseph K. Wood did, on said 15th day of October, I960,

willfully and intentionally attempt to prevent and

thwart the said deputies and the said United States mar-

shal from enforcing the said orders of this Court; and

furthermore that the said Joseph K. Wood did, on said

15th day of October, 1900, willfully and intentionally

speak with gross disrespect of this Court and its officers,

and of the acts of the officers of this Court in carrying

out the said orders of this Court:

Now, therefore, on motion of Messrs. E. S. Pillsbury

and P. D. Madison, attorneys of this Court, it is ordered

that the said Joseph K. Wood personally appear before

this Court, in its courtroom in the city and county of San

Francisco, State of California, on Monday, the 14th day

of October, 1901, at eleven o'clock in the forenoon of the

said day, then and there to show cause, if any he has,

why he should not stand committed for contempt of this

Court.

,

And it is further ordered that a certified copy of this

order, together with a certified copy of the said affidavit

of Cabell Whitehead, be served upon the said Joseph K.

Wood as soon as may be.

I, Frank D. Monckton, Clerk of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, do hereby

certify the foregoing to be a full, true, and correct copy

of an order to show cause entered in the Matter of Joseph

K. Wood, No. 703, as the original thereof remains and ap-

pears of record in my office.
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Attest my Land and the seal of said Circuit Court of

Appeals at San Francisco, California, this 2'5'th day of

May, A. D. 1901.

|
Seal] P. D. MONCKTON,

Clerk.

[Ten Cents U. S. Int. Rev. Stamp. Canceled.]

UNITED STATES MARSHAL'S RETURN.

I hereby return that I personally served the original

writ, of which the within is a certified copy, on the 28th

day of June, 1901, on Joseph K. Wood, by delivering to

and leaving with Joseph K. Wood, said defendant named

therein, at Nome, Alaska, in the 9th Circuit, a certified

copy thereof, together with a certified copy of the affi-

davit of Cabell Whitehead therein mentioned.

San Francisco, Cat, July 29th, 1901.

JOHN H. SHINE,

United States Marshal for the United States Circuit

Court of Appeals, Ninth Circuit.

By William P. Gamble,

Office Deputy.

[Endorsed] : No. 703. United States Circuit Court of

Appeals for the Ninth Circuit. In the Matter of Joseph

K. Wood. Certified Copy. Order to Show Cause, With

Return of United States Marshal. Filed July 29, 1901.

F. D Monckton, Clerk.
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In the United States Circuit Court of Appeals, for the Ninth

Circuit.

In the Matter of
"1

JOSEPH K. WOOD.
J

Answer of Respondent Joseph K. Wood.

The respondent above named, Joseph K. Wood, reserv-

ing all exceptions and objections to the form and suffi-

ciency of the affidavit of Cabell Whitehead, upon which

the order to show cause herein is based, and reserving all

objections to the form and sufficiency of the order to

show cause herein, showing cause in obedience to said

order, avers as follows:

Respondent states to this Honorable Oourt that he has

no knowledge, at this time, whereby he can deny any of

the mattters or things set forth on pages one, two, and

three of the affidavit of Cabell Whitehead, attached to

the above citation and served therewith on this respond-

ent on or about the 25th day of June, 1901, at Nome, Alas-

ka, and, therefore, assumes that the same are true.

Further answering, respondent admits that he was at

the city of Nome, in the Second Division of the District

of Alaska, on the 15th day of October, 1900, and that on

that date he had in his possession certain keys said to

belong to certain safe deposit boxes, in the bank building

of the Alaska Banking and Safe Deposit Company, in

which said boxes, as respondent was informed and be-

lieved, was stored a quantity of gold-dust taken and ex-

tracted by Alexander McKenzie from certain placer min-

ing claims of which he had theretofore been appointed
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receiver. And respondent further states that on the

morning of said date, between the hours of nine and ten

o'clock, and after the said Alexander McKenzie had been

arrested and taken into custody by virtue of a warrant of

arrest theretofore issued out of said court, at the office

of T. J. Geary, in the city of Nome, Alaska, to which said

place the said Alexander McKenzie had been conducted

by said officers, he, the said McKenzie then and there de-

livered to this respondent, for safekeeping-, a pocket-

book, containing, as the said McKenzie then stated to

respondent, certain valuable papers belonging to the said

McKenzie, the kind or character of which respondent has

no knowledge, which said pocket-book, respondent after-

wards learned, also contained the keys to said deposit

boxes, at the time of its delivery to respondent as above

set forth.
j

That shortly thereafter, on said day, one of the officers

of this Honorable Court demanded of respondent the pos-

session of said keys, but respondent did not deliver said

keys to said officer for the reason that the said Alexander

McKenzie was then and there present and did not direct

or instruct respondent to so deliver up the possession of

said keys, and respondent believed at that time that it

was the wish and desire of the said McKenzie that re-

spondent should keep said pocket-book as theretofore

requested and directed.

Respondent further most respectfully states to this

Court that his failure and refusal to give up the posses-

sion of said keys to the officer of this, Honorable Court

was not a purpose or intent on his part to hinder, embar-
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rass or obstruct said officer in the discharge of his duty,

or to render ineffectual any order or decree of this Court

;

nor was it the purpose or intention of respondent to offer

any disrespect to this Honorable Court or any member

thereof, or to be in contempt of court, but was an honest

belief in the mind of respondent, at that time, that he

had no authority or right to surrender possession of said

keys without instructions from the said Alexander Mc-

Kenzie, and against his wishes, as respondent then un-

derstood them. That if the conduct of respondent in the

premises was in violation of the orders of this Honorable

Court, respondent respectfully submits that it was the re-

sult of an error of judgment and a mistaken idea or sense

of duty in the carrying out of a trust unknowingly as-

sumed by respondent, and for which respondent at this

time expresses most sincere regret.

Respondent further admits that on said 15th day of

October, 1900, the said Cabell Whitehead likewise de-

manded of respondent the possession of said keys, but

respondent failed to deliver the same for the reasons al-

ready stated, whereupon the officers of this Honorable

Court, as respondent was informed, broke open said de-

posit boxes and removed said gold-dust therefrom. Re-

spondent asserts that it is not true that he made use of the

language charged against him in the affidavit of the said

Cabell Whitehead, or any language of a like import or

character, and further denies that he spoke in any terms

of disrespect whatever of this Honorable Court or its

officers, either in respect of said officers personally, or to

their acts or conduct in carrying out the orders of Court.
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Wherefore, respondent, haying, as he believes, fully

answered t<> the charge preferred against him, respect-

fully submits the foregoing statement of facts for the

consideration of this Honorable Court, and should this

Oourt determine therefrom thai said acts constitutea con-

tempt prays the most indulgent judgment of this Court

consistent with the maintenance of its dignity.

JOSEPH K. WOOD,
Respondent.

-\

United States of America,

Northern District of California, r ss -

City and County of San Francisco.

Joseph K. Wood, being first duly sworn, says that he is

the respondent mentioned in the foregoing answer; that

he has read the said answer, and knows the contents

thereof, and that the said answer is true to the knowl-

edge of affiant, except as to those matters therein stated

on information and belief, and as to those matters he

believes it to be true.

JOSEPH K. WOOD.

Subscribed and sworn to before me this 17th day of

October, 1901.

[Seal] GEO. E. MORSE,

United States Commissioner for the Northern District of

California, at San Francisco.

[Endorsed] : No. 703. In the United States Circuit

Court of Appeals for the Ninth Circuit. In the Matter of

Joseph K. Wood. Answer. Filed October IT. 1901. F.

D. Monckton, Clerk.
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In the Circuit Court of Appeals for the United States

Ninth Circuit.

\
In the Matter of

C. A. S. FEOST.

Affidavit of C.L.'Vawten

United States of America, *)

ss.

State and Northern District of California.

C. L. Vawter, being first duly sworn, deposes and says:

That in the months of September and October, 1900,

and theretofore and thereafter, affiant was the duly ap-

pointed, qualified, and acting United States marshal for

the District of Alaska, Second Division.

That on the 14 th day of September, 1900, certain writs

of supersedeas, which had been theretofore issued out of

and under the seal of the above-entitled court in those

certain cases entitled in such court, Lindeberg et al.

vs. Chipps, Anderson vs. Comptois, Tornanses vs. Mel-

sing et al., Kjellman vs. Rogers, and Nakkela et al. vs.

Webster, were placed in the hands of affiant as said

United States marshal for said district and division, with

instructions to serve same upon various persons, includ-

ing the Honorable Arthur H. Noyes, Judge of the Dis-

trict Court of the United States for said district and di-

vision, Messrs. Hubbard, Beeman and Hume, attorneys

for the plaintiffs in the court last mentioned in said
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cases, and on Alexander McKenzie, receiver in said cases;

and affiant on said day by himself and his deputies duly

served Bald writs personally at Nome, Alaska, upon said

Arthur TT. Noyes, Judge aforesaid, said Alexander Mc-

Kenzie, and upon a memher of said firm of Hubbard,

Beeman & TTume, by delivering and leaving a certified

copy of said writ in each of said cases to and with each

of said persons.

Affiant further savs that theretofore and on the 1st

day of August, 1000, he arrived at Nome, Alaska, in the

discharge of his official duties as such marshal, together

with one O. A. S. Frost, who, during all the times herein

mentioned was and is an attorney at law, and who, prior

to the 1st day of August, and until he resigned after the

occurrence of the events hereinafter narrated (to hecome

assistant United States attorney for said division and

district under appointment hy Joseph K. Wood, United

States attorney for said district), was a special exam-

iner for the Department of Justice of the United States,

who had been sent by said Department to Alaska for the

purpose, among other things, of advising affiant as such

marshal, and the clerk of such District Court, in the

proper discharge of their respective official duties as such

;

and said Frost then and thereafter during all the times

hereinafter stated did from time to time, during the

period of time herein mentioned, advise affiant as such

marshal and the clerk of said court in the performance of

their respective duties.
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On the 15th day of September, 1900, said Frost, while

acting in his capacity as said special examiner and in

his further capacity as legal adviser of affiant, rushed

into affiant's office at Nome, Alaska, and then and there

dictated and handed to affiant who was there present, a

letter in words and figures following, to wit:

"Nome, Alaska, Sept, 15th, 1900.

"Hon. C. L. Vawter, United States Marshal, Nome, Alaska.

"Sir: Your attention is invited to that portion of sec-

tion No. 846, Revised Statutes of the United States,

which reads as follows:

" 'That where the ministerial officers of the United

States have or shall incur extraordinary expenses in exe-

cuting the laws thereof, the payment of which is not spe-

cifically provided for, the President of the United States

has the authority to allow the payment thereof under the

special taxation of the District or Circuit Court of the

district in which the said services have been or shall be

rendered, to be paid from the appropriation for defraying

the extraordinary expenses of the judiciary.'

"If it shall be necessary for you to incur extraordinary

expenses under this statute in suppressing specific unlaw-

ful acts, acts of violence or attempted violence, burglary,

robbery, etc., you will be authorized to employ such force

as may be necessary in the premises and the necessary

expenses thereof incurred by you may be included in an

extraordinary expense account, to be rendered and paid

as provided in said section.

"Respectfully,

"C. A. S. FROST,

"Special Examiner Department of Justice."
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Immediately thereafter said Frost ordered and directed

affianl as such marshal to swear in a posse comitatus for

the purpose of preventing the execution and enforcement

of said writs of supersedeas. Said Frost then and there

stated to affiant substantially as follows: "I am afraid

that this crowd" (referring- to the defendants in said

cases in said District Court, i. o., the Wild Goose Mining

and Trading Company, the Pioneer Mining Company,

and P. H. Anderson) "are going to get that dust" (re-

ferring to certain gold-dust hereinafter mentioned) ; "you

must swear in a posse comitatus and at all hazards pre-

vent them getting it. In doing it you may have to fight

the military, but you want to be prepared to fight any-

body." To this affiant replied that he did not think

there was any danger at such time of anybody breaking

into the bank or creating a breach of the peace, but that

if he (affiant) wanted a posse comitatus, instead of swear-

ing in strangers whom he didn't, know, lie was author-

ized to call on the military forces of the United States

That if he concluded he needed assistance, he would

call on the military forces of the United States, to which

Frost replied, "To hell with the military! You can't

trust them." Affiant then and there further stated that

the military were the only people at Nome and vicinity

that he felt he could and would trust for that purpose.

Just at this point of the conversation affiant and said

Frost started to leave the former's office, and said Frost

continued to urge upon affiant to take the course which

he (said Frost) had directed to be taken and to prevent

the said sold-dust at all hazards from coming into the
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possession of the defendants in said cases; but affiant

declined to follow said advice and direction.

Affiant further avers that during all of said times said

Frost was closely associated and frequently in company

with said Arthur H. Noyes and said McKenzie, and the

latter afterwards boasted to affiant that he (said McKen-

zie) used said Frost as so much putty, illustrating with

his hands the manipulation of putty, saying further, "He

is putty in my hands."

And on information and belief affiant further avers that

said Frost at such times was in the employ of said Mc-

Kenzie, and for services rendered to the latter during

said times received at least six hundred dollars.

Affiant further avers that in said month of September

and theretofore considerable gold-dust hereinbefore men-

tioned, aggregating on said 14th day of September, 1900,

over -|200,000 in value, had been extracted from the mines

involved in the litigation hereinbefore mentioned, and had

been deposited by said McKenzie as such receiver, and

was at such time in the vaults of the Alaska Banking and

Safe Deposit Company at Nome, Alaska, in certain boxes,

to which said McKenzie, as receiver in said cases ap-

pointed by said Arthur H. Noyes, as Judge aforesaid, then

and there had access, and no one else had access thereto.

And affiant further avers that during all the times here-

in stated there were two or three hundred United States

soldiers stationed either at Nome or at Fort Davis, four

miles distant therefrom, from whom he could and would

have obtained assistance in the performance of his du-

ties as such marshal if necessary. And the commanding

officers of said troops at all of such times expressed them-
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selves as ready, willing and able to assist affiant in the

performance of Ids duties as snch marshal, and said Frost

at all times well knew this fact

C. L. VAWTER.

Subscribed and sworn to before me this 31st day of

August, 1901.

[Seal] F. D. MONCKTON,

Clerk United States Circuit Court of Appeals for the

Ninth Circuit.

[Endorsed] : No. 744. United States Circuit Court of

Appeals for the Ninth Circuit. In the Matter of C. A. S.

Frost. Affidavit of C. L. Vawter. Filed September 9,

1901. F. D. Monckton, Clerk.

UNITED STATES MARSHAL'S RETURN.

JOHN H. SHINE, A. L. FARISH,

U. S. Marshal. Chief Office Deputy.

DEPARTMENT OF JUSTICE.

UNITED STATES MARSHAL'S OFFICE.

Northern District of California.

Telephone No. 5232.

(Copy.)

San Francisco, Cal., Sept. 26, 1901.

Marshal of the United States Supreme Court, Washing-

ton, D. C.

Sir: Enclosed you will please find two certified copies

of order to show cause in the matter of C. A. S. Frost, to-

gether with a certified copy of affidavit of C
f
L. Vawter.
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I am requested by the attorneys to ask you to serve one

of the certified copies of order and the certified copy of

affidavit of C. L. Vawter upon Mr. C. A. S. Frost, who

is supposed to be in Washington, D. C. You can prob-

ably find him in company with Judge Noyes. Please

make your return on one of the certified copies of order

and mail same to me as soon as convenient.

Very respectfully,

JOHN H. SHINE,

United States Marshal,

Per A. L. Farish,

Chief Office Deputy.

At a stated term, to wit, the September term, A. D.

1901, of the United States Circuit Court of Appeals

for the Ninth Circuit, held at the courtroom in the

city of Seattle, in the State of Washington, on Mon-

day, the ninth day of September, in the year of our

Lord, one thousand nine hundred and one. Present

:

Honorable JOSEPH McKENNA, Associate Justice,

Supreme Court United States ; Honorable WILLIAM
B. GILBERT, Circuit Judge; Honorable EESKINE
M. BOSS, Circuit Judge.

In the Matter of 1
WNo. 744.

C. A. S. FROST,
j

Order to Show Cause.

Whereas, it has been made to appear to this Court by

the affidavit of C. L. Vawter, this day filed, that C. A. S.

Frost, special examiner of the Department of Justice, did,
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;it Nome, Alaska, on the 15th day of September, 1900, act

contrary to, and in violation of, the writs of supersedeas

and the orders of this Court contained in said writs, which

were issued out of this court on or about the 28th day of

August, 1900, in those certain causes herein entitled and

numbered as follows, to wit: Jafet Lindeberg et al., Ap-

pellants, vs. Robert Chipps, Appellee, No. 631; P. H.

Anderson, Appellant, vs. O. Jose Comptois, Appellee,

No. 632; John I. Tornanscs, Appellant, vs. L. F. Melsing

et al., Appellees, No. 634; Mickle J. Nackkela et al., Ap-

pellants, vs. Herbert H. Webster, Appellee, No. 635, and

William A. Kjellman, Appellant, vs. Henry Rogers, Ap-

pellee, No. 636:

Now, therefore, upon motion of Messrs. Page, McCutch-

en, Harding & Knight, attorneys of this court, it is or-

dered that the said C. A. S. Frost personally appear before

this Court, in its courtroom in the city and county of

San Francisco, State of California, on Monday, the four-

teenth day of October, 1901, at eleven o'clock in the fore-

noon of the said day, then and there to show cause, if

any he has, why he should not stand committed for con-

tempt of this Court.

And it is further ordered that a certified copy of this

order, together with a certified copy of the said affidavit

of C. L. Vawter, be served upon the said C. A. S. Frost

as soon as may be.

I, Frank D. Monckton, Clerk of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, do hereby

certify the foregoing to be a full, true, and correct copy

of an order to show cause entered in the Matter of C. A.
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S. Frost, No. 744, as the original thereof remains and ap-

pears of record in my office.

Attest my hand and the seal of said Circuit Court of

Appeals, at San Francisco, California, this 13th day of

September, A. D. 1901.

[Seal] F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.

Served certified copy of within order and certified copy

of affidavit of C. L. Vawter on within named C. A. S.

Frost, personally, at Washington, D. C, this 20th day of

Sept., 1901.

AULICH PALMER,

United States Marshal,

D. C.

[Endorsed] : No. 744. United States Circuit Court of

Appeals for the Ninth Circuit. In the Matter of C. A. S.

Frost. Order to Show Cause. Filed September 26, 1901.

F. D. Monckton, Clerk.

In the United States Circuit Court of Appeals for the Ninth

Circuit.

In the Matter of )

€. A. S. FBOST.I
N°- ™-

Answer of Respondent C. A. S. Frost.

The respondent above named, C. A. S. Frost, reserving

all exceptions and objections to the form and sufficiency
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of the affidavit of 0. L. Vawter, upon which the ord< r to

show cause herein is based, and reserving all objections

to the form aud sufficiency of the order to show cans.

herein, showing cause in obedience to said order, avers

as follows:

Respondent admits that at the time stated in the affi-

davit of said Vawter, he, the said Vawter, was the United

States marshal for the district mentioned in said affi-

davit.

Respondent admits that he arrived at the port of Nome

in company wTith the said Vawter on or about the first

day of August, A. D. 1900; he admits that he is an at-

torney at law. Respondent admits and alleges that for

about five years prior to the first day of August, 1000, he

was in the employ of the Department of Justice at the city

of Washington; that on or about the third day of July,

A. D. 1900, he was ordered by the attorney general to

proceed to Alaska to report to the Department and to

represent the said Department as a special examiner

thereat; admits that, among other things, it was his duty

to advise the said United States marshal and the clerk of

the District Court in respect to their accounts and the

methods of conducting the business of their offices; and

he admits that, from time to time during the period men-

tioned in the said affidavit, he did advise the said United

States marshal and the clerk of said court in respect

•thereto.

Respondent further admits that on the 15th day of

September, 1900, that he dictated and handed to the said

United States marshal a letter, a copy of which is set
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forth in the said affidavit. In respect thereto, respond-

ent avers that the said marshal had then in his employ a

stenographer that for some time prior thereto had been,

with the consent of the said marshal, taking dictation

and writing for this respondent, at a compensation fixed

by the said stenographer, and that, for some time prior

thereto, with the consent of the United States marshal,

his office had been used by this respondent for the

transaction of his business and writing and dic-

tating letters, except that on occasions the said

stenographer, at the request of respondent, came

to the room in which the respondent lived and took

dictation there; that because of said facts respond-

ent dictated said letter at the office of the said mar-

shal
; but he denies that he either entered the said office

or dictated the said letter in an unseemly or in an im-

proper manner; that the reasons which led up to the dic-

tating of said letter are as follows, and not otherwise:

That a long time prior to the said loth day of September,

1900, the said C. L. Vawter, as United States marshal,

aforesaid, and frequently between the seventh day of

August, A. D. 1900, and the date of said letter, called the

attention of this respondent as representative of the De-

partment of Justice, to the fact, as the said Vawter

stated to respondent, that the force of deputies allowed

him by the Department was totally and obviously inade-

quate to protect life and property in the town of Nome,

that said town of Nome was an unorganized mining camp

and had no police protection, and that he, the said mar-

shal, feared in case of emergency his force of deputies
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would be unable to preserve order or prevent riot or

bloodshed in case of emergency, and had requested the

advice of respondent as to what he should do in case an

emergency should arise needing a larger force than that

at his command under regular employment; that re-

spondent then told the said Vawter, in response to said

Yawter's inquiry, that in case of emergency the law pro-

vided that he, as United States marshal, could call upon

the good citizens of the town of Nome to aid him in sup-

pressing violence, should he, the said marshal, need such

assistance, and that he, as marshal, could pay such per-

sons for their services in the manner provided by law; re-

spondent was informed and believed that the said mar-

shal had called the attention of the attorney general of

the United States to the lawless conditions prevailing at

Nome and to the inadequacy of his force of deputies; that

on or about the fifteenth day of September, 1900, the date

of said letter, there was great excitement among the peo-

ple in Nome, and in and around a certain bank building,

known as the Alaska Banking and Safe Deposit Com-

pany, a large number of men had assembled who were

boisterous and appeared unruly and were armed with

deadly weapons and apparently threatening violence,

and that it was believed, and currently reported, that

there would be bloodshed and that the bank would be

broken into and robbed; that on said day the said mar-

shal met this respondent on the street in Nome and

called respondent's attention to the existing conditions

and stated that he was afraid there would be serious

trouble, confirming respondent's opinions, formed from
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observation of the conditions prevailing, that there

would be bloodshed; that thereupon, for the guidance of

the United States marshal, in case he should need such

assistance, respondent did write and handed to the mar-

shal the letter in question; that no person, directly or by

implication ever requested respondent to advise the mar-

shal in any respect as to what he should do or should not

do under the circumstances, except the said marshal him-

self.

Respondent denies that he ever ordered or directed the

said marshal, as such, or at all, to swear in a posse com-

itatus or any other body, for the purpose of preventing

the execution and enforcement of writs of supersedeas

or for any other purpose whatsoever, and he denies that

he ever suggested to said marshal the employment of ad-

ditional person or persons, except in so far as he, the said

marshal, deemed it necessary in the proper execution of

his duties as marshal; and the respondent denies that he

knew or was informed or had knowledge that any at-

tempt had been made or was being made to enforce any

writ of supersedeas, or that any attempt was being made

to prevent the enforcement of any writ or writs of super-

sedeas.

Respondent denies that he stated to the said marshal

in substance or effect, "I am afraid tha.t this crowd'' (re-

ferring to the defendants in said cases in said district

court, i. e., the Wild Goose Mining and Trading Company,

the Pioneer Mining Compay, and P. H. Anderson) "are

going to get that dust" (referring to certain gold-dust

hereinafter mentioned); "you must swear in a posse comi-

tatus and at all hazards prevent them getting it. In do-
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ing it you may have to ftghl the military, bu1 you want to

be prepared to fighl anybody"; thai respondent did no1

know and was ao1 informed that any such actions were

pending or that there was any dispute between the par-

ties mentioned, or that the parties mentioned existed ex-

cept that by reputation he did know that there was sucdi

a concern as the Pioneer Mining Company; respondent,

however, avers that he may, and likely did, in a conver-

sation at or about that time, with the said marshal, state

to him that there was danger of the bank before men-

tioned being broken into and that there might be a breach

of the peace, and the respondent at said time believed,

and had good cause to believe, such to be the fact.

Respondent denies that he ever at any time or place,

directly or indirectly, in words or in substance, advised

or suggested to the said marshal that he, the said mar-

shal, should not employ or call upon the military forces

of the United States for assistance, or that he ever said,

"To hell with the military! You can't trust them," or

words of similar import or effect; and the respondent de-

nies that at any -time or place said marshal ever ex-

pressed a preference for the military of the United States,

or that he ever stated that he was authorized to call on

the military forces of the United States, and that if he

concluded he needed assistance he would call on the mili-

tary forces, and denies that the marshal ever stated to

him that the military were the only people at Nome or

vicinity that he felt he could trust; that, on the contrary,

on many occasions, the said marshal, in discussing the

people of Nome, known to the said marshal and to this

respondent, had named persons who could be trusted in
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his opinion, and who could not be trusted and who should

not be trusted.

Respondent denies that he ever urged or suggested or

directed the said marshal to take any steps whatever for

the purpose of preventing gold-dust or any other property

from coming into the possession of the defendants in the

cases mentioned, and the respondent states that he did

not know, and was not informed, that the defendants in

any cases or any parties to any cases, desired or wanted

or attempted to get any gold-dust or any property what-

soever, except in so far as this respondent, in common

with others, feared and had good reason to fear that the

bank before mentioned would be broken into.

.Respondent denies that during the times mentioned in

the said affidavit he was closely associated or that he was

at all associated, or frequently in company, with the

Honorable Arthur H. Noyes, the Judge of the District

Court for Alaska, or with Alexander McKenzie, except

that he knew both of said gentlemen, and that he had had

occasion to consult with said Judge in reference to the

fees and compensation of certain officers, but that he had

no communicationwith the said Judgeand no correspond-

ence or business with him, except solely in relation to

official business; that Judge Noyes had treated the re-

spondent in a manner becoming a gentleman, and that

respondent respected Judge Noyes and endeavored to

treat him with respect and as one gentleman should treat

another; that at that time respondent's acquaintance

with Alexander McKenzie was very slight, that respond-

ent simply knew him and had talked with him on one or

two occasions; that one of the conversations so had with
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tin- sniil McKenzie was had at the reqnesl and at the in-

stigation of tlie said marshal and in connection with the

said marshal's duties.

Respondent denies that he was ever at any time in the

employ of the said Alexander McKenzie or thai he ever

rendered any services for the said McKenzie, directly or

indirectly, or that he ever received for services performed

or to be performed the sum of six bunded dollars or any

other sum or amount whatsoever.

Respondent has no knowledge or information sufficient

to form a belief as to whether the said Alexander Mc-

Kenzie, at any time, boasted to the said marshal that he,

the said. McKenzie, used this respondent as so much

putty, or illustrated with his hands the manipulation of

putty, or that the said McKenzie said, "He is putty in my

hands." Respondent does not believe that the said Mc-

Kenzie ever used any such language or ever made any

such illustration; that, if he did, he said and acted what

was untrue; and that the said marshal well knewr that

such statements and alleged actions were untrue.

Respondent has no knowledge or information sufficient

to form a belief as to whether there wras considerable

gold-dust or any gold-dust which had been extracted

from the mines involved in litigation deposited by Mc-

Kenzie as receiver, or otherwise, in the vaults of the

Alaska Banking and Safe Deposit Company, or as to

whether said McKenzie and no one else had access there-

to except that respondent had been informed and be-

lieved that an order had been made in the case of Chipps

vs. Lindeberg et al., requiring that the gold-dust ex-
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tracted from the mine in that case be deposited in the

vaults of the said banking and deposit company.

Respondent admits that on the 15th day of September,

1900, a considerable number of United States soldiers

were stationed at Fort Davis, four miles distant from

Nome, but that respondent was advised and understood

that the soldiers had expressed much dissatisfaction at

the performance of patrol or other duties at Nome, as the

said marshal well knew; and that respondent at said time

did not know that the said marshal could compel, or had

the right to call upon the military for assistance.

Respondent admits that during the times mentioned in

the affidavit of the said Vawter, he was the United States

marshal as stated. Respondent denies that he had any

knowledge that on the fourteenth day of September,

1900, writs of supersedeas issued out of the Circuit Court

of Appeals for the United States, Ninth Circuit, in the

cases of Lindeberg et al. vs. Chipps, Anderson vs. Comp-

tois, Tornanses vs. Melsing et al., Kjellman vs. Rogers,

Webster vs. Nakkela, were placed in the hands of the

said marshal for service upon any persons or that the

said marshal, on that day, either by himself or his depu-

ties, had served writs aforesaid upon any person whatso-

ever, in any manner whatever, except that in the case of

Chipps vs. Lindeberg et al. he was informed and believed

that a supersedeas had been granted in said cause, and

the respondent knew that proceedings had been taken in

said cause in appeal from an order said to have been

made by the Judge of the District Court of the District

of Alaska appointing Alexander McKenzie receiver.
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Respondent, Farther showing cause, denies that he <li<l

on the lvvth day of September, 1900, or at any other time,

ac1 contrary to or in violation of any writ of supersedeas

granted or order made by this Honorable Court or that

he ever, at any time or place, by word or act or omission,

intended to act or aided or abetted or acted contrary to

or in violation of any writ or order issued or granted in

any case by this Honorable Court.

Wherefore he prays that he be adjudged not guilty of

the offenses charged in the affidavit of the said Vawter.

C. A. S. FROST,

Respondent.

p. j. Mclaughlin,

Counsel for Respondent.

United States of America, "1

I ss.
State and Northern District of California, f

C. A. S. Frost, being duly sworn, says that he is the

respondent in the above-entitled matter, named and re-

ferred to in the albove answer and showing of cause, and

in a citation and order issued by this Honorable Court

requiring said respondent to be and appear before this

Honorable Court on the 14th day of October, A. D. 1901,

in its courtroom in the city and county of San Francisco,

State of California; that he has read the above and fore-

going answer and showing of cause, and knows the con-

tents thereof, and that the same is true of his own knowl-

edge, except as to those matters therein stated on infor-

mation and belief, and as to those matters, he believes it

to be true.

C. A. S. FROST.
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Subscribed and sworn to before me this 17th. day of

October, A. D. 1901.

[Seal] F. D. MONCKTON,
Clerk United States Circuit Court of Appeals for the

Ninth Circuit.
''

[Endorsed] : No. 744. In the United States Circuit Court

of Appeals, Ninth Circuit. In the Matter of C. A. S.

Frost. Answer and Showing of Cause. Filed October

17, 1901. F. D. Monck-ton, Clerk.

At a stated term, to wit, the October term, A. D. 1900, of

the United States Circuit Court of Appeals for the

Ninth Circuit, held at the courtroom, in the city and

county of San Francisco, on Monday, the thirteenth

day of May, in the year of our Lord one thousand

nine hundred and one. Present, The Honorable

WILLIAM B. GILBERT, Circuit Judge; Honorable

EBSKINE M. BOSS, Circuit Judge; Honorable

THOMAS P. HAWLEY, District Judge.

JAFET LINDEBEBG et al.,

Defendants and Appellants,

vs.

BOBEBT CHIPPS,

Appellee ^

Order to Take Deposition of Cabell Whitehead.

An application having been made by E. <S. Pillsbury,

Esquire, amicus curiae, for a rule upon Joseph K. Wood,

the United States District Attorney for the Second Divi-

sion of the District of Alaska, to show cause, if any there

be, why he should not be punished for contempt of the
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above-entitled court for obstructing the enforcement at

Nome, Alaska, of a certain writ of supersedeas issued in

the above-entitled case, and it appearing that one Oabell

Whitehead is a necessary and material witness in such

inquiry:

Now, therefore, it is by the Court ordered that the dep-

osition of said Oabell Whitehead be taken before the

Honorable E. H. Heacock,United States Commissioner at

San Francisco, California, and said Commissioner is here

by designated as the Commissioner of this court for that

purpose, and that such deposition be taken at sue!; time

as said Commissioner shall designate, upon such oral in-

terrogatories as may be propounded to paid witness by

E. S. Pillsbury, Esquire, or F. D. Madison, Esnuire, as

amici curiae herein, and upon such cross-interrogatories

as may be propounded to said witness by anyone on be-

half of said Wood.

It is furthermore provided that such reasonable notice

shall be given to said witness and any other person inter-

ested herein, as said commissioner shall determine, and

that said deposition when taken be certified by said com-

missioner, and returned to the clerk of this court with all

reasonable speed.

I hereby certify that the foregoing is a full, true, and

correct copy of an original order made and entered in the

within entitled cause.

Attest my hand and the seal of said United States Cir-

cuit Court of Appeals for the Ninth Circuit, at San Fran-

cisco, California, this lGth day of May, A. D. 1901.

[Seal] F. D. MONCKTON,
Clerk,

[Ten Cents U. S. Int. Eev. Stamp. Canceled.]
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In the United States Circuit Court of Appeals, for the

Ninth Circuit.

JAFET LINDEBERG et al., \

Defendants and Appellants,

vs. . ^ No. G31.

(

ROBERT CHIPPS,

Plaintiff and Appellee.

In the flatter of the Application for a Rule upon Joseph

K. Wood, the United States District Attorney for

the Second Division of the District of Alaska, to

Show Cause, if any There be, Why He Should Not

be Punished for Contempt of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, for Ob-

structing the Enforcement at Alaska of a Certain

Writ of Supersedeas Issued in the Above-entitled

Cause.

Deposition of Cabell Whitehead,

Thursday, May 16, 1901.

Deposition Taken in Above Matter Before Hon. E. H.

HEACOCK, Commissioner.

F. D. MADISON, Esq., as Amicus Curiae, in Sup-

port of the Order to Show Cause.

THOMAS J. GEARY, Esq., on Behalf of Himself.

CABELL WHITEHEAD, having been duly sworn, tes-

tified as follows:
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(Deposition of Cabell Whitehead.)

Mr. MADISON.—Q. Please state your name and resi-

dence.

A. My name is Cabell Whitehead. I am a resident of

Washington, I guess; temporarily of Nome, Alaska.

Washington is my family's residence.

Q. Washington, D. C? A. Yes, sir.

Q. What is your business, Doctor?

A. I was, at the time of my going to Alaska, the as-

sayer of the Bureau of the Mint. I have not resigned that

position, but I am on an extended leave. It is more than

probable I will never assume the duties of the office again.

Q. Is your office in that occupation in Washington,

District of Columbia?

A. Yes, sir, District of Columbia.

Q. You have held that position for some time?

A. Since 1889.

Q. Were you at Nome during the year 1900?

A. I was.

Q. In what business were you engaged?

A. I was the manager of the Alaska Banking and

Safe Deposit Company.

Q. And as such manager, did you have exclusive

charge of the bank and the safe deposit vaults of that

company, from the 1st day of July to the 20th day of Oc-

tober, 1900? A. I did.

Q. Did the company have a vault containing safe de-

posit boxes? A. It did.

Q. Did you rent any of those boxes to Alexander Mc-

Kenzie?

A. Yes, sir, he had a number of them.
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(Deposition of Cabell Whitehead.)

Q. About what time, if you recollect, did you rent them

to him?

A. Mr. McKenzie rented one box for himself almost

as soon as he arrived in Nome; I do not remember the

date. I could get the date by referring to the books.

That was a personal matter. Later he rented, I think,

two other boxes, after he was appointed receiver, and at

a little later date he rented quite a number of boxes. The

total number he rented, I think I have stated somewhere,

but I cannot now without reference to the papers give it.

I think there were eight at one time rented.

Q. Did he have eight safe deposit boxes in your vault

rented during part of the month of August, part of Sep-

tember, and part of October, 1900?

A. Yes, sir, there were not less than eight, I think.

My recollection is now, though I cannot state positively,

that there were eleven boxes in all.

Q. Did he deposit any gold-dust in those boxes taken

by him as receiver under appointment b\ Judge Noyes?

A. That is my understanding of it. He had gold-dust

deposited there, and I understood it came from that

source.

Q. Do you know approximately how much gold-dust

he had on deposit there, say on or about the 15th day of

October, 1900?

A. That is the time that the deputy marshal arrived

there?

Q. That is the time that the deputy marshal took gold-

dust out of the safe deposit boxes.
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(Deposition of Cabell Whitehead.)

A. 1 weighed that gold, and my impression now is

that it was about |180,000 or $185,000. I did not melt

it or assav it, so that is only an approximation.

Q. For some time previous to this, had there been

approximately that amount deposited there?

A. The amount was increased considerably during

the period that he operated these mines, as I understand

it. I did not always know when Mr, McKenzie went to

the boxes. There was a clerk in charge of the vault.

He went in and put whatever he wanted in the boxes, and

took out what he wanted. It was supposed he was de-

positing the gold-dust; in fact, there was an order of the

Court directing him to deposit the gold-dust.

Q. On or about September 14, 1900, as I understand

it, the writ of supersedeas issued by this Circuit Court

of Appeals reached Nome, and after that time, and until

October 15th, do you know whether Mr. McKenzie de-

posited any gold-dust in those boxes?

A. Not of my own knowledge. A certain amount of

gold-dust, I was told, was deposited there by direction of

the Court, and Captain French, of the army, was present

when it was delivered. I was not in the bank. I was

told that it was brought in. I do not know if it went

into the boxes or not, but it is my impression that Mr.

McKenzie did not go into the boxes after the writ of su-

persedeas was issued, or, rather, after it arrived there, at

all—after September 11th.

Q. State what occurred, if anything, on October 11th

or 15th, with respect to the taking of the gold-dust out
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(Deposition of Cabell Whitehead.)

of these safe deposit boxes by the United States Deputy

Marshal Shelly Monckton.

A. Mr. Shelly Monckton came in, I think, on the af-

ternoon of that day, and stated he was an officer of the

court, with an order to seize this gold and turn it over to

the defendant in the case, and asked for the numbers of

the boxes.

Q. Did he show you that order, or read it to you?

A. I will not say now positively that he did. It is quite

probable that he did. At any rate, he served the order.

I had met him, been introduced to him, and knew his

business, so I did not insist on it, if he did not. My im-

pression is that he went through the form ; in fact, I was

introduced to him again at that time by Captain French,

of the army, I think, who came in with a squad of men

to enforce the order if I should resist it. I protested

against the breaking open of the boxes, and declined to

give them the numbers of the boxes, even, and then, of

course, they very soon took the record which laid on the

desk, and from that secured the numbers of these boxes,

the vault was opened at the time. They went in and lo-

cated the boxes. I then asked if they had the keys to the

boxes. The deputy said he did not. I said, "Why did

you not get them from Mr. McKenzie?" He said, "We
asked him for them but he did not have them." I asked

who had them. He said Judge Wood had the keys.

Q. Judge Joseph K. Wood?
»

A. Judge Joseph K. Wood, the United States Attor-

ney. I asked if there had been a demand made for the

keys. I was very much opposed to having my boxes
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(Deposition of Cabell Whitehead.)

broken open. I thought the keys should lie gotten and

the boxes unlocked. Mr. Monckton said he had endeav-

ored to get the keys, and could not do it, and there was

nothing left to do but to break the boxes open. I then

requested that I be allowed to see Judge Wood, to see

if I could induce him to give up the keys, as I did not

tan- to have the property 1 was in charge of injured, un-

less it was absolutely necessary. They delayed the open-

ing of the boxes while I went to see Judge Wood. I

found him on Steadman avenue, and said to him that the

deputy marshals were in charge of the vault, and that

they would like to see him about giving up the keys. He

said, "If the sons of bitches want to see me, they know

where to find me," and started to leave. I said, "Judge,

this is a matter of some interest to me. I cannot see that

you gain anything by allowing them to destroy my prop-

erty, when there will be no advantage gained to you peo-

ple. I wish very much you Avould go down and see

them/' or something to that effect. He said he did not

care to see them at all. I said, "Will you deliver those

keys to me; will you let me give them the keys if you

don't want to do it?'' He said, "I will not give up those

keys to any one until I have seen a certain person and

talked with him." I said, "There is no time to see any-

one; they have already been there quite a while, and they

are going to break the boxes open if the keys are not pro-

duced in a few minutes. I think their patience is pretty

well exhausted now." He said, "Let them proceed with

their burglaries," and walked off. I went back and re-
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(Deposition of Cabell Whitehead.)

ported that I was not able to get the keys, and the boxes

were opened.

Q. At that time, when you went to Joseph K. Wood,

you had been informed, had you, by Mr. Monckton, that

he had already seen Joseph K. Wood, and told him that

he was an officer of the Circuit Court of Appeals, or

deputy marshal, and had come up there for the purpose

of carrying out the order of the Circuit Court of Appeals?

Mr. GEARY.—Objected to as pure hearsay.

Mr. MADISON.—May I ask for whom you appear?

Mr. GEARY.—I appear for myself. I don't know how

many of these proceedings you are going to institute

against anybody. There is no citation for anybody to

appear yet. Under the procedure, this testimony can be

used against one person or another. As there are appli-

cations for writs against me as well as Mr. Wood, and

others, I think I have a right to appear for myself.

Mr. MADISON.—I am very glad to have you appear.

I wished to know for whom you appear.

Mr. GEARY.—I know what you want. I will ask you

who you appear for?

Mr. MADISON.—I appear for the Court.

Mr. GEARY.—Where is the order directing you to

appear for the Court?

Mr. MADISON.—It is here.

The COMMISSIONER.—I have a certified copy of it.
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(Deposition of CabeU Whitehead.)

.Mr. .MADISON.—Bead the question, Mr. Reporter.

(The reporter reads the previous question.)

A. No, sir, I was not told that. Mr. Monckton did

not tell me (hat. Somebody, either Mr. Monckton or

Mr. Metson, said that Wood had the keys. That was

about all there was of it.

Q. Now, at the time that Joseph K. Wood spoke of

Deputy Marshals Monckton and Burnham as sons of

bitches, did he know that they were at Nome as officers

of this court?

A. I presume he did, as it had been street talk there

for several hours, but I had no way of knowing.

Q. Did you say anything to him to the effect that they

were deputy marshals?

A. Yes, sir, I stated they were deputy marshals. I

spoke of him as the deputy marshal of the court.

Q. Did you tell him that they were there, as he knew,

for the purpose of carrying out the orders of this court?

A. My impression now is that I stated, "As you know,

the deputy marshal is in the vault, and he is going to break

those boxes open unless he gets the keys." That was cer-

tainly the purport of my remarks, if not the words.

Q. After leaving Joseph K. Wood, did you report the

result of your conversation to Deputy Marshal Monckton?

A. I simply reported the result of the interview to the

deputy marshal, that I was unable to secure the keys.

Q. Do you know C. L. Vawter?

A. Yes, sir, I know Mr. Vawter

;

Q. What position, if any, did he occupy?

A. He was the marshal.
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(Deposition of Cabell Whitehead.)

Q. At Nome? A. At Nome.

Q. Did you see him on or about the 15th day of Septem-

ber, 1900?

A. If that is the date on which the order of supersedeas

was returned, I did see him on that day. He was in the

bank.

Mr. GEARY.—It was received on the 14th.

A. The day that the row was in the bank, he was there.

I don't remember the date. About that time.

Mr. MADISON.—Q. What conversation did you have

with him at that time, if any?

A. Well, I was called into the bank. I was in my

private room at that time. I went down through this

crowd, and Vawter served me with a paper, which I could

not see was directed to me at all. I think it was a copy

of this supersedeas. I said, aWhy do you give me this

paper?" He said, "They ordered me to serve you with a

copy of it," or something to that effect. Beyond that, I

had nothing more to say. At a later date, probably that

evening or the next day, Mr. Vawter came to my private

office in the bank, and showed me a letter, or an order

—

it was on letter paper, anyway—it was not on legal paper

—from the Judge to him, directing him to take charge of

the money in these boxes, and not to allow any one to have

access to it. He said, "Now, it is in your charge, and you

will look to me for orders in regard to it."

Q. Did he assume any control over the vaults or boxes,

or anything?

A. Not beyond notifying me. There were a couple of
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soldiers there at the time, but they had been there quite a

Long time doing police duty. Those men were supposed to

be indirectly under my orders, subject to my orders. Of

course, they were under Captain French, of the barracks,

primarily, but they were supposed to be directed by me.

I do not know what orders Marshal Yawter gave those

men. lie may have given them some orders. He did not

in any way interfere. He was never in the bank, except

as a customer on banking business, or socially afterwards.

I never saw him around there.

Q. You say there were a couple of soldiers there?

A. There were a couple of men stationed there.

Q. They had been for some time previous to that?

A. Yes, sir, they were put there at the request of the

Judge, when the amount of money began to accumulate.

The Court felt it ought to have some protection in a com-

munity bike that. 1 went with Judge Noyes to see Cap-

tain French. He made the request for them to be sta-

tioned there. I said it was agreeable to me, and would

give them every facility ; we would be very glad to have

them. So these men were detailed, and there was a guard

there continually day and night from that time up to the

time I left on the 21st of October.

Q. Those soldiers were there long prior to September

15, 1900? A. Yes, sir.

Q. They were not put there at that date?

A. No, sir.

Q. Now, this letter that you say Yawter had received

from Judge Noyes, was that a letter or a formal order—

what was it, do you remember?



92 In the matter of Noijes, Geary, Wood and Frost.

(Deposition of Cabell Whitehead.)

A. My idea was that it was an order, but it was on

letter paper. I only glanced over it. I felt that my course

was clear in the matter, and that the order did not con-

cern me particularly, and he did not leave me a copy of it.

I simply glanced over it, and the matter passed out of my

mind.

Q. Was it typewritten?

A. No, sir, I think it was written in longhand
;
just an

autograph letter ; that is my impression now.

Q. Mr. Vawter stated it was from Judge Noyes?

A. Mr. Vawter stated it was from Judge Noyes, and

my impression is that I read the letter signed by him.

Q. Subsequent to that time, was there anything to pre-

vent, if you know, Alexander McKenzie, aside from this

letter that you speak about, or aside from the verbal in-

struction that you had from the marshal, from going to

the safe deposit boxes and taking out gold from them?

A. No, sir ; he had access to them. He could have gone

to them, previous to that.

Mr. GEARY.—Q. Previous to what?

A. Previous to the letter I am speaking of.

Mr. MADISON.—Q. After the letter ?

A. After the letter, he could not.

Q. He could not? A. No, sir.

Q. What was there to prevent him from doing it?

A. In the first place, I would not have let him go. I

would certainly have notified the marshal that he wanted

to go in, and he would have had to have got another order

from the court, or else shown an 01 der from a higher court.

Q. You mean

—
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M r. I tEARY.—Let him finish his answer. Just ask him

the question. Do not load him.

A. That is exactly what I mean. I want to be clear

upon the matter. I had determined on my course. It was

fairly marked. I was there to protect myself. I had no

interest in it. In the absence of an order of a higher

court, I was bound to obey the court at Nome.

Mr. MADISON.—Q. By "a higher court," you consider

the Circuit Court of Appeals?

A. Yes, sir; but I knew nothing about the higher

court except from street talk.

Q. You had received no order from the court?

A. I had received no order from the court.

Q. If there was an order from this court, the Circuit

Court of Appeals, directing him to turn over the property,

or the golddust, there would have been no objection on

your part?

A. If it had been properly served on me, there certain-

ly would not have been.

Q. Was there any stipulation between the attorneys

with respect to his going to the boxes or turning over the

gold-dust, or anything of that kind?

A. That opens another phase of this somewmat com-

plicated problem, which I am very glad to have elucidated

or being allowed the opportunity to elucidate. There was

a verbal understanding between the contending parties,

and afterwards reduced to writing, by which I agreed to

pay the bills for labor.

Mr. GEARY.—Q. You had better put the names in.
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A. From 10 Above and 2 Below, on Anvil Creek, and

the labor bills for the Pioneer Mining Company. I do

not remember those numbers, Judge, if you do.

Mr. GEARY.—Discovery and No. 2 Below.

A. Mr. Metson and Mr. Knight, representing the de-

fendants, and Mr. McKenzie, and Judge Geary, repre-

senting the plaintiff in the case, agreed that if I would

advance the money to settle these claims for labor, that

they would allow the amount of gold necessary to settle

this indebtedness to be taken from these boxes, and that

an order from the Court for this purpose would be ob-

tained. I made these payments, and later on Mr.

Knight and Mr. McKenzie met in the bank, and the or-

der was obtained. Vawter was notified, as I remember

now. This gold was taken out, and the indebtedness

for 2 Below and 10 Above was settled. We were never

able to get all parties to agree in the other case, and

that was not settled until after the marshals came up.

In regard to your question, I would state that there ex-

isted this verbal agreement, that when these parties

agreed on the amounts and the arrangements, that the

order would be gotten from the Court, and the boxes

would be opened in the presence of all parties.

Mr. MADISON—Q. So that, with the consent of Mr.

Knight and the other attorneys for the defendants in

those receivership cases, Mr. McKenzie, as far as you

know, could have gone there and taken out the gold-dust?

A. If he had the necessary order of the Court.

Q. Did he say anything about the Court?
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A. He said he could obtain an order from the Court

for that purpose.

Q. Now, with reaped to the conversation that you

had with Mr. Joseph K. Wood?

A. I should like to add one thing further to my last

answer. I would like to state that my business with

these gentlemen was solely in regard to the delivery of

the amount of gold necessary to settle my indebtedness.

It did not go into any question beyond that at all.

Q. After your conversation with Joseph K. Wood,

you went back and reported the result of the interview

to the deputy marshal, and thereupon the deputy mar-

shal forcibly broke the safe deposit box, did he not?

A. Yes, sir, with the assistance of a locksmith.

Q. And took the gold out? A. Yes, sir.

Q. Is it your recollection that Joseph K. Wood said,

"Let them continue with their burglaries," or "Let them

continue with their damned burglaries"?

A. I think he said, "Let them proceed with their

damned burglaries." I do not think he said "continue";

I think he said "proceed"—"Let them proceed with their

damned burglaries."

Cross-Examination.

Mr. GEARY.—Q. The fact about that agreement for

the gold-dust is this: That at the time the first writ of

supersedeas came in, McKenzie closed down the mines,

and all of the men employed on the mines came to town,

wanting their wages. Is that not the fact?
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A. I do not know about the closing down of the

mines. T know the men came to town and wanted their

wages.

Q. There was a good deal of excitement as to whether

they should be paid or not? A. Yes, sir.

Q. Then an agreement was made between McKenzie

aiid all the attorneys in the case that he should issue

time checks to the men for what was coming to them,

yon should cash them at the bank, and when the total

an ount was made up, that the attorneys would secure

an order from Judge Noyes directing McKenzie to take

from the gold-dust in the bank enough to pay your in-

debtedness. Is that not it?

A. Yes, sir, as I understood it.

Q. That was the only gold-dust you had any interest

in? I

A. That was all, except I was interested in it all to

the extent of keeping myself clear of subsequent litiga-

tion. )

Q. You had no interest in the results of the litigation,

or the ownership of the dust?

A. Not the slightest.

Q. But after you received that order from Judge

Noyes presented to you by Vawter, McKenzie could not

have got into that vault, or had access to that dust, with-

out having obtained or brought to you an order from

Judge Noyes? A. No, sir, he could not.

Q. Don't you remember that Mr. Vawter gave in-

structions to the military guard in charge of the vault
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that same day thai McKenzie should not be allowed to

go in there?

A. I do not know that of my own knowledge. I said

in my direct examination that he might have done so.

Q. Let me see if I cannot refresh your memory: Do
you remember when Knight and McKenzie were going

there to got the dust, to pay the amount advanced by

you, that you refused to let McKenzie £0 in until you

got an order of the Court, and when I asked you why

you refused to let him go in, you said the military guard

would not let him go in; that as eacb guard was changed,

the order was given from one to the other not to let him

go in?

A. Yes, sir. I did not say I heard Vawter give that

order.

Q. You knew after the 15th of September that the

instructions were given to the guard, as it was changed,

from time to time, not to let. McKenzie go in?

A. Yes, sir. I think you will find that order came

from Captain French.

Q. He was in command of the military?

A. These soldiers were part of the military. They

would only take orders from their superior officer.

Q You do know, as a fact, that the military in

charge of that vault, from the 15th of September, had

instructions from Captain French not to let McKenzie

have access to the vault?

A. I think that is correct. I know, furthermore,

when this order was fixed up, we went into the vault

without seeing Captain French or anyone else.
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Q. You mean the order that Judge Noyes gave for

taking out that dust? A. Yes, sir.

Q. All parties who were interested in the gold were

present? A. Yes, sir.

Q. As a matter of fact, there was a guard placed

there at your request?

A. Excuse me—not at my request. I told Judge

Noyes, and I told Mr. McKenzie, I was perfectly able

and competent to take care of my own money.

Q. At that time there was a fear in the town be-

cause of the character of the people there, that there

might be an attack made on that vault?

A. It existed almost entirely with you people; never

with me.

Q. It existed with people interested in the dust; they

wanted it guarded?

A. Not all. I did not care anything about it.

Q. I mean people interested as claimants for the

dust? A. Yes, sir.

Q. In fact, both the plaintiffs and defendants were

anxious to have it guarded—to have a guard placed over

the dust? A. I do not know anything about that.

Q. Did you not talk with the other people about it?

A. No, sir.

Q. The guard was placed there long before the

supersedeas arrived? A. Yes, sir.

Q. Placed there as police protection?

A. Yes, sir.

Q. By reason of an order that you got Judge Noyes

to give Major French?
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A. Lot mo go into that, and give von the history of

the whole thing.

(>. I think the history is in evidence.

A. Yon say I did it.

Q. I say yon requested Jndge Noyes to make the

order, didn't yon? A. No, sir, Mr McKenzie did.

Q. Mr. McKenzie did? A. Yes, sir.

Q. That was along in Angnst sometime, I think.

A. Some time along in the middle of the summer,

before there was any question raised.

Q. It was simply a matter of policing the bank?

A. Yes, sir.

Q. Before any writs arrived? A. Yes, sir.

Q. The guard continued under that order down to

the 15th of September?

A. Yes, sir, later than that. Down to some time in

October. It was continued to the time I left, the 21st

of October—I think a few days afterwards.

Q. On the 14th of September there was quite a fra-

cas in the bank? A. Yes. sir.

Q. Quite a disturbance? A. Yes, sir.

Q. Who made the disturbance?

A. I cannot say who started the disturbance. I can

give you a history of the whole thing as far as I knew

it.

Q. The people representing the defendants in large

numbers came to the bank? A. Yes, sir.

Q. Armed? A. I cannot say that.
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Q. What is your opinion as to whether they were

armed?

A. I take it for granted, when a man goes to have a

row, he goes with something to have it with.

Q. Especially in that country? A. Yes, sir.

Q. How many were there there?

A. Enough to fill the bank.

Q. And all partisans of the defendants in these ac-

tions?
'

A. I suppose so, Judge, but I cannot swear they

were.

Q. What was their demand? What was the cause

of their being there? What did they say?

A. The enforcement of this writ of supersedeas.

Q. They proposed to enforce it themselves, didn't

they? A. That was my understanding of it.

Q. And if necessary they proposed to go into the

bank, break the boxes, and take out the dust?

A. They said they would.

Q. They said they were prepared to go in and break

the boxes and take out the dust? A. Yes, sir.

Q. In obedience to the writ? A. Yes, sir.

Q. That is the fact, is it not?

A. I think the fact is this: That they came down

there to bluff me into it.

Q. To bluff you into giving them the dust?

A. Yes, sir.

Q. Those were the men representing the Lane and

Pioneer Mining Company's interest? A. Yes, sir.
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Q. They did declare, did they not, if yon would not

let them have that dust peaceably, they had force

enough to go into the vault and get it?

A. No one came to me and stated that. It was

talked of around town.

Q. There was talk, if they could not get it peace-

abl}', they were there with force enough to take it force-

ably; was not that the subject of the general conversa-

tion and talk? I

A. The position, as stated by one of them—I do not

remember who—was this: That they had this order; it

had been secured in a proper manner, and that the

Court declined to enforce it; that the marshal would not

enforce it, and they thought, as good citizens, they had

the right, to enforce the order of the Court. I had some

argument on that line with somebody—I do not remem-

ber now who—and he gave that as a justification for

the actions of his friends.

Q. Did you think it would be beneficial to your bank-

ing institution to have a mob like that go into your

safe deposit vault and crack it or break it, and try to find

their money?

A. No, sir. If I had thought so, I would probably

have permitted them to go in.

Q. You, as manager of the bank, opposed their ac-

tions, did you not? A. Yes, sir.

Q. On behalf of the bank? A. Yes, sir.

Q. And the other depositors who had boxes in that

vault? A. Yes, sir.
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Q. Was not that guard increased that afternoon, on

the vault? A. I think it was. i

Q. At whose request was the additional guard

placed at the vault that afternoon?

A. I requested that a squad of men be sent down to

clean these people out and make them leave the bank.

Q. What time did you make that request?

A. I cannot remember the time.

Q. About noonday; about the time of the row?

A. Yes, sir. I talked with these people, and tried

to get them to go out. They did not seem disposed to

do it, and I sent a man up to ask Captain French to send

a squad of men to clean them out.

Q. To clean them out, to protect the bank and the

bank property.

A. They were interfering with my business.

Q. You sent for that guard because they were dis-

turbing your business and threatening to wreck the

bank, was not that it?

A. I don't know that any threats were made. They

were standing around, obstructing business and inter-

fering with people who had business with the bank.

Q. And would not allow people to go to the vault?

A. Any one went to the vault who wanted to.

Q. Their presence was objectionable to you as man-

ager of the bank? A. Yes, sir.

Q. You sent for an additional guard to come down

to remove them from the bank building?

A. Yes, sir. I
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Q. Was that not it? A. Yes, sir.

(>. What time of the day did that military guard

come down—about noon time?

A. I think it was somewhere about 1 o'clock.

Q. How long after that was it that Marshal Vawter

came to you with the order of the Court, directing the

marshal to take charge of this disputed property?

A. It was either that afternoon or the next morning.

Q. It was either that afternoon or the next morning?

A. I cannot say which—within a few hours after-

wards.

Q. When that order was presented to you, do you

remember that the Lane people and the Pioneer Min-

ing people expressed their fears that unless something

was done to keep McKenzie out, he would take the gold-

dust out and spirit it out of the territory?

A. The "Lane" people is a pretty broad statement.

In fact, I never found out who the Lane people were.

Q. Tom Lane was in the bank?

A. No, sir, he was not in there then.

Q. Louis Lane,

A. Yes, sir, I saw him there.

Q. You saw Lafe Pence there? A. Yes, sir.

Q. You saw Sam Knight there? A. Yes, sir.

Q. Did they not declare they were afraid, if McKenzie

had access to that vault, he would remove the gold-dust

so that they could not find it? A. Yes, sir.

Q. Was that not the purpose for which they came in,

to prevent him from removing the gold-dust?



104 In the matter of Noyes, Geary, Wood and Frost.

(Deposition of Cabell Whitehead.)

A. Yes, sir.

Q. Did they not say they would be satisfied if they

were assured McKenzie could not have access to it, if it

was left with you, but their fear was it would be spirited

away if he had access to the vault?

A. I never had a conversation with those people di-

rectly.

Q. I am asking you whether you heard them say in

the bank that day

—

Mr. MADISON.—Who do you mean by "they"?

Mr. GEARY.—I mean this armed guard.

Q. I am asking you if you do not know that the decla-

rations they made were to this effect: That they had

come there to prevent McKenzie spiriting the dust from

the vault, because they feared he would do it.

A. Declarations of that sort were made, but I don't

know that they were made by responsible people.

Q, Did you not hear Sam Knight say they did not

propose to let McKenzie take the dust out?

A. Yes, sir.

Q. Was it not the fear that he would that prompted

the mob to come there, rather than the desire to take the

dust itself?

A. No, sir; I think they came down with the idea that

they were going to put in their demand and walk off with

it. I think they came there with the full expectation of

getting it, and that it would be delivered to them.

Q. If they did not succeed in that, then their second
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desire was to prevent McKensie having access to k, for

fear he would gel away with it?

A. I hardly feel that I can swear to anything of that

sort. That is my impression, anyway.

Q. That is your impression of what their wishes were?

A. Yes, sir.

Q. Don't you remember that on Saturday there was a

good deal about trying to reach some agreement so that

McKenzie would keep away from the dust, and that

would quiet the fears of these people?

A. Yes, sir, I was requested by Lane to put a time-

lock on the vault at 2 o'clock that afternoon.

Q. So that McKenzie could not get in?

A. So that McKenzie could not get in. I declined to

do that.

Q. Did not Lane say to you they would be perfectly

satisfied to let the matter stand if they could be assured

that McKenzie would not have access to the vault?

A. Yes, sir.

Q. That is Charles D. Lane? A. Yes, sir.

Q. The President of the Wild Goose Mining Com-

pany?

A. I don't know who the officers are.

Q. Was it not because of that desire of those people

to be assured that McKenzie could not have access to the

vault, and after consultation with you—did you talk to

Judge Noyes that day?

A. No, sir, I never saw Judge Noyes from the time I
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went with him to see Captain French, except to see him

on the street—I never talked to him.

Q. When Mr. Vawter brought you the (letter signed by

Judge Noyes, directing that McKenzie should not have

access to the vault, that did not surprise you, did it, that

Judge Noyes should have given such directions?

A. I do not know how to answer that.

Q. It was in furtherance of the wishes of the people

who claimed the dust? '

A. Yes, sir; I will admit that, that it was agreeable to

them.

Q, That it was agreeable to them to have Judge Noyes

make that particular command on you?

A. That is my impression.

Q. Taking the line that Charlie Lane had expressed

that afternoon, that if they could be assured that Mc-

Kenzie would not have access to the vault, they would be

satisfied. Judge Noyes' order was really in furtherance

of the wishes of the Lane people, as you understood their

Avishes at the time.

A. You ask questions which I have no means of an-

swering except by street rumor. I do not know that

they came from the Lane people at all. I will tell you

what Mr. Lane said to me, or what Mr. Knight said to me.

Q. I say, taking the statement that Charles D. Lane

made to you that they would be satisfied if they could be

assured that McKenzie would not have access to the

vault, and the fact was that you did receive this notice

from Judge Noyes, you would then believe that that or-
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der was made in furtherance of the wishes of the Lane

people? !

A. I would say that it was agreeable to the Lane

people.

Q. The purpose of Judge Noyes making that order at

that time directing the marshal to take possession of the

gold-dust, and excluding McKenzie from the vault, was,

you believed, in accordance with the wishes of the Lane

people?
j

A. I did not have any belief. I was busily occupied

with my own affairs, and I was very glad when the dan-

ger of a row was past.

Q. You were very glad when Judge Noyes gave that,

order to Vawter? A. Yes, sir.

Q. Because you knew all danger of a row between

these parties was past? A. I believed it would be.

Q. That the Lane people and the Pioneer people

would be satisfied with the dust being left in the situa-

tion it was, in the hands of the marshal, so long as Mc-

Kenzie would not have access to it?

A. That was my understanding.

Q. About this matter of keys to the vault: You told

us in your direct examination that Mr. Monckton came

early in the afternoon with a squad of soldiers under the

command of Major French. How many soldiers?

A. I thought a great many more than necessary;

probably a half a dozen in addition to the two there.

Q. That was the first time that Mr. Monckton had

come to you asking access to the vault?
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A. Yes, sir. i

Q. He came accompanied by the soldiers?

A. Yes, sir.

Q. And stated to you it was his intention to go in

immediately to the vault and take the dust; is that right?

A. I will not say "immediately." He said it was his

intention to carry out the order of the court.

Q. He was then prepared to carry it out?

A. Yes, sir.

Q, Did he have his locksmith with him?

A. No, sir, I think he was sent for later.

Redirect Examination.

Mr. MADISON—Q. Prior to the time on or about

September 14, 1900, these parties came to you with the

order of this Court for the writ of supersedeas, and

stated that they wished to carry out the writ and obtain

this gold-dust, had that writ been served on Judge

Noyes and Alexander McKenzie, and had they refused

to comply with it?

Mr. GEARY.—If you know, you can answer it.

A. I do not know about that. Anything I could tes-

tify to in that connection would be hearsay.

Mr. GEARY.—As a matter of fact, it had not been.

Mr. MADISON.—Q. What time was it that these

parties came to the bank on September 14th?

A. Somewhere about noon; between 12 and 1 o'clock.

These dates I did not pay any attention to.



/// the matter of Noyes, Chary, Wood and Frost. 100

(Deposition of Cabell Whitehead.)

Q. That was the only time that they came?

A. There was more or less disturbance there on a

couple of days, but the main difficulty was over at the

end of the first day.

Q. When you speak about your presumption that Mr.

Lane would be satisfied if Mr. McKonzie were not al-

lowed to open the boxes or go to the boxes, do you mean

that he was better satisfied than if the gold-dust was

turned over to him in accordance with the order of this

Court?

A I do not imply that at all. The impression which

Mr. Lane left on my mind was that, rather than use force

or any violence, if he could be assured that the gold

would remain there, that he would await the action of

the Court below.

Q. That was because the Court up there and Mr. Mc-

Kenzie would not comply with the writ of supersedeas

in delivering the property to them?

A. Yes, sir.

Q. And inasmuch as they refused up there to com-

ply with the order of the Court, and deliver the property

over, then, rather than use force, you presumed he

would be satisfied if the property should remain there?

A. I feel very sure he was willing to do that; that he

was willing to allow the gold to remain there, if he could

feel it was secure until they could get a deputy marshal

in there to execute the order of the Court. He was very

clear on that.

Q. None of the parties used any force or threats to-
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wards you, did they, or towards your property there,

when they came there?

A. I do not know. I do not think anyone wanted to

hurt me, personally. I think they wanted to get that

gold pretty bad.

Q. When I speak of "the parties," I mean any of the

defendants in those cases; any of the authorized parties

representing them; did they make any threats towards

you?
J

! j'

A. Not personally; no. The threat was simply to go

in and execute the order of the court. Tt was always on

that ground. It was not to do a thing in violence, but

to execute the order of the court. My difference with

them was that I could not see that a private party had a

right to constitute himself an officer of the court. I

took the ground that until I was properly served by the

officers of the court, or a party that I recognized as an

officer of the court, that my hands were tied; that if I

delivered this gold into the hands of these people, and

subsequent litigation determined it did not belong to

them, that I would be liable for it, and in that position

it was my duty to await until I was relieved of this re-

sponsibility and the Court assumed it.

Q. All of this breach of the peace, if there was any,

and trouble arose from the fact that the parties up there

would not carry out the orders of this Court?

A. That is as I understand it.
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Rocross-Examination.

Mr. GEARY.—Q. You did not understand, however,

wlien they first came to the bank at noontime that any

writs had been served on anyone.

A. I did not know anything about it. I did not

know the men were in town. I was called from up

above, and dropped down into this wiggling mob.

Q. That is the first thing you knew about any writs

being in town?

A. That is the first I knew.

Q. You did not know that any writs were served on

Judge Noyes, McKenzie, or anyone else?

A. No, sir, I did not know anything about that.

Mr. MADISON.—Q. When you speak about the par-

ties being armed, you did not see any arms?

A. I did not see any arms.

Mr. GEARY.—Q. What is your impression, from the

crowd that was there and your knowledge of the men

which made up that crowd, were they armed or unarmed?

A. I think some of them were armed and some un-

armed.

CABELL WHITEHEAD.

Subscribed and sworn to before me this 17th day of

May, 1901.

E. H. HEACOCK,
United States Commissioner for the Northern District of

California, at San Francisco.
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In the United States Circuit Court of Appeals, for the

Ninth Circuit.

JAFET LINDEBERG,

Defendant and Appellant,

No. 631.
vs.

ROBERT CHIRPS,

Plaintiff and Appellee.

In the Matter of the Application for a Rule Upon Joseph

K. Wood, the United States District Attorney, for

the Second Division of the District of Alaska, to

Show Cause, if Any There be, Why He Should not be

Punished for Contempt of the United States Circuit

Court of Appeals for the Ninth Circuit, for Obstruct-

ing the Enforcement at Alaska of a Certain Writ of

Supersedeas Issued in the Above-entitled Cause.

Commissioner's Certificate to Deposition of Cabell Whitehead

.

United States of America,

Northern District of California,

City and County of San Francisco.

rss.

I certify that, in pursuance of the order of the Court

aforesaid, made and entered in the above-entitled mat-

ter and cause, on Monday, the 13th day of May, 1901, a

certified copy of which order is hereunto prefixed, that

on the 16th day of May, 1901, at 11 o'clock A. M., before
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me, ID. II. Eeacock, United States Commissioner art San

Francisco, California, designated in said order as the

Commissioner for the purpose of taking the deposition of

Cabell Whitehead, the witness named in said order, at

my office, in Room ST in the United States Appraisers'

Building, in the city and county aforesaid, the said Ca-

bell Whitehead personally appeared, and P. D. Madison,

Esq., appeared as amicus curiae in support of the order

to show cause aforesaid, and Thomas J. Geary, Esq., ap-

peared in his own behalf, and the same 1 Cabell White-

head being by me first duly cautioned and sworn to tes-

tify the whole truth, and being carefully examined, de-

posed and said, as appears by his deposition hereto an-

nexed.

And I further certify that said deposition was then

and there taken down in shorthand writing by Clement

Bennett, a competent stenographer and disinterested

person, under my personal supervision, and by him put

into typewriting, and after it had been so put into type-

writing it was carefully read over by said witness and

sworn to and subscribed, by him in my presence.

I further certify that I have retained the deposition in

my possession until I now seal the same and return it

to the Clerk of the court aforesaid for which it was tak-

en.

In testimony whereof, I have hereunto set my hand at

my office aforesaid this 20th day of May, 1901.

E. H. HEACOCK,

United States Commissioner, at San Francisco, and Com-

missioner Designated by the Court Aforesaid for the

purpose of Taking said Deposition,
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In the United States Circuit Court of Appeals, for the

Ninth Circuit.

In the Matter of
No. 701.

ARTHUR U. NOYES. '

In the Matter of "j

\ No. 702.
THOMAS J. GEARY. J

In the Matter of
""1

\ No. 703.
JOSEPH K. WOOD. J

Transcript of Proceedings Before Commissioner at Alameda

County Jail.

Alameda County Jail, Thursday, May 23, 1901.

Before Hon. E. H. HEACOCK, United States Commis-

sioner.

Appearances

:

F. D. MADISON, Esq., as Amicus Curiae in Support

of the Order to show Cause.

THOMAS J. GEARY, Esq., for Alexander McKenzie.

Mr. GEARY.—Now, Mr. Commissioner, I ask that the

taking of this deposition be postponed. Mr. McKenzie is

not in a condition to be examined, and, as his attorney, I

ask that the matter be continued until some other day.

He is physically unable to testify, and I ask that Dr.

Tisdale be called as a witness.
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Mr. MADISON.—My examination in chief will be very

brief, and then the cross-examination can be continued to

Borne » >t her day.

Mr. GEARY.—We will come here any day you want,

but Mr. McKenzie is physically unable to testify to-day.

I will ask the Commissioner to examine Dr. Tisdale as to

the man's condition.

The COMMISSIONER.—Suppose we swear Mr. Mc-

Kenzie, start in with the taking of the deposition, and see

how he gets along? Then, if any reason appears to con-

tinue the examination, the matter can be then considered.

Mr. GEARY.—I will make a motion to continue the ex-

amination now. The order of the Court is that you shall

continue it from day to day. I will show that this man

is not in a condition to be examined now, and I ask to have

Dr. Tisdale sworn.

Testimony of C. L. Tisdale.

Dr. C. L. Tisdale, having been duly sworn, testified as

follows

:

Mr. GEARY.—Q. You are the county physician of

Alameda county? A. I am.

Q. You have been in attendance on Alexander McKen-

zie how long? A. Since he came here in February.

Q. You have met him how frequently since then?

A. Practically every day.

Q. State his present condition physically, Doctor.

A. He is in a very nervous condition. Mr. McKenzie

has a dilated heart ; a very weak heart. He is suffering at

present from insomnia and nervous collapse, superinduced
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by this condition of his heart—this dilated heart and

weak heart.

Q. Doctor, in your opinion, what is his mental condi-

tion to-day?

A. His mental condition for the last week has not been

good. He has not been clear in his mind for a number

of days—uncertain. I should say that his mental condi-

tion was poor.

Q. How as to his memory? A. Poor.

Q. What is the cause of it?

A. His nervous condition, induced by confinement. He

has failed a good deal in the last two or three weeks, I

will say.

Q. Do you think he could, with safety, be subjected to

an examination to-day as a witness?

A. I do not think so.

Q. What results might probably result from it?

A. Collapse.

Cross-Exami nation.

Mr. MADISON.—Q. Are you aware, Doctor, that yes-

terday Mr. McKenzie talked over the telephone to San

Francisco on matters of business?

A. I am not aware of it, no. I saw him yesterday

morning. I saw him twice the day before. I am not

aware of anything of that kind.

Mr. McKENZIE.—I want to state to the gentlemen that

that is true, I did. I had a boy come in here. I wanted

to get Mr. Knight's firm name. I did not call him up.

The boy called him up, and I got out of bed and went
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to the 'phone and asked him aboul tins money matter yes-

terday forenoon.

Mr. MADISON.—Q. Do you think, Doctor, that his

condition is sneh that a few questions, say a dozen or

more, would have any serious results upon him?

Mr. GEARY.—It would depend upon the questions.

A. I do not thiuk, Mr. Madison, Mr. McKeuzie is in a

condition to do himself or the Court either any justice to-

day. I think that is a fact. In the nervous mental condi-

tion he is in, as well as physical prostration, I would uot

want to take his testimony myself for anything practically

in the way he has heen in the last two or three days.

Mr. MADISON.—Q. You do not think a few questions

would seriously interfere with his condition?

A. It might. No man can prophesy as to what might

happen from anything. I simply state the facts as I

know them from Mr. McKenzie's physical condition. I

consider he is really in a serious, precarious condition, and

has been so for a number of days. I have never seen a

man go to pieces as McKenzie has in the last week. He

has been in bed several days now. He eats nothing at all,

so he tells me, and the jailer tells me. That I do not know

of my own knowledge. I am told so around the jail. He

does not sleep, except by giving him hypnotics, and then

only sleeps half an hour at a time. The chief jailer tells

me he is up and down all night The night before last, I

believe it was, he told me he himself was up practically

all night with McKenzie. He told me so in the morning
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when I came in. He said he really was frightened, and

he telephoned me this morning at half-past six, and wanted

me to come over and see him in the condition he was in.

He was frightened.

Q. A few questions, however, which would not affect

his interest particularly, would not have any serious effect

on his condition, would it?

A. As I say, no man can prophesy as to the outcome of

anything. I simply state the condition he is in, believing

it to be true, and leave it there. I do not know what the

questions might be, of course. You can ask him how he

feels, and what the weather is, but you know as well as

I know, if a man is put on a strain, that it affects him as

it would not to simply ask him a few simple questions that

are of no importance to him or anyone else.

Mr. GEARY.—There is not any urgency about this ex-

amination. The return day is not until the middle of

October, and no citations have been served yet.

Mr. MADISON.—There is urgency, because Mr. Mc-

Kenzie is the only witness.

Mr. GEARY.—He will give any bond you want for his

appearance in court on any day you want to examine him.

Mr. MADISON.—I should like to ask him a few ques-

tions at this time.

Mr. GEARY.—There is no rush about it. The writ tells

the Commissioner that he may continue it from day to day.

There is no return day until the 14th of October. We will

give any bond for Mr. McKenzie's appearance any day

you want him.



/// ihc matter of Noyes, Qeary, Wood and /Vox/, liu

(Testimony of 0. L. Tisdale.)

The COMMISSIONER.—The intimation of Mr. .Madi-

son is based on the testimony of the Doctor, not of the

danger of Mr. McKenzie being able to testify if living, but

that suffering with heart trouble, that he is the only wit-

ness to certain material facts. Therefore, he is pressing

on account of that.

Mr. GEARY.—Yes, but the Doctor says he is not in a

mental condition to testify, and he would not take his

testimony. We will agree that Mr. McKenzie shall be

present on any day that you want him.

Mr. MADISON.—I should like to ask him four or five

questions anyway.

Mr. GEARY.—We will ask for a continuance, and ask

to have a ruling upon that. We ask to have the matter

continued until to-morrow at 2 o'clock.

Mr. MADISON.—I object to a continuance.

The COMMISSIONER.—What likelihood is there of his

being any better to-morrow at 2 o'clock.

Mr. GEARY.—We will ask the Doctor about that, or

the next day.

Q. Doctor, what is the prospect of any improvement

in his condition?

A. I should say, Mr. Geary, that it will be several

days before he is in a condition to really give any testi-

mony that will be of value. It seems to me so.

Q. What do you mean "of value"?

A. Clear, concise testimony, that I would be willing

to take, if I had any money up. His mental condition is
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such—the talk I have had with Mr. McKenzie in the last

two or three days has confirmed the opinion that Mr. Mc-

Kenzie's mind is not clear.

Q. His testimony to-day would not be reliable?

A. No, sir, I should not take it. I do not know what

you gentlemen want. I would not take it. I will say,

Judge, in relation to this, that a month ago, in talking

with Mr. McKenzie, as I have of course done, coming in

here and seeing him every day, he could follow an argu-

ment. He could talk with you intelligently and concisely.

He did not ramble and wander. The last two or thre days

—the day before yesterday, and yesterday and to-day

—

he seems to have got wrought up into that nervous state

that in talking to him he cannot follow the thread of an

argument. You start to talk to him, and he is somewhere

else in a minute, and he is gone. It is hard work to keep

him on any line of argument at all. That is what I mean

in reference to his testimony not being reliable and of

value. His mind has not been clear. He has not been

right in his head.

Mr. MADISON.—I will proceed and see how far we can

go along.

Mr. GEARY.—You do not mean to say you are going

to take that kind of testimony to prosecute anyone in a

Federal court and try to convict anyone on the testimony

of an incompetent witness. Let him get his senses back,

and if he knows anything, he will tell it to you. He will

not lie about it.
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The COMMISSIONER—Q. Doctor, I understand

that, in your opinion, the asking and answering of four or

Ave questions which might be put to him at this time

will probably seriously endanger his health, resulting in

a collapse or anything of that kind?

A. I could not go as far as that, I can simply say

this, as I have just stated, that his mental condition is

weak. I do not consider any testimony Mr. McKenzie

would give at the present time to be reliable testimony.

I would not take it, if it was my personal business. I do

not know anything about what the business in hand is.

I know nothing about the merits of it one way or the

other, or what questions you propose to ask him, and have

no interest in it one way or the other, but it strikes me

that it is possible that certain questions which might be

brought up here that might affect Mr. McKenzie or others,

that you might ask, would be of that nature that would

affect Mr. McKenzie seriously—the shock of those ques-

tions—and the attempt to answer them, and we might

have, as we have had here, an attack of heart failure.

That is the idea. I do not know that there will be, but

that is my candid opinion.

The COMMISSIONER.—I think I will continue the

matter until to-morrow at 2 o'clock, and suggest that the

statements made here by the Doctor be reported to the

Court to-morrow morning. They seem to cover the whole

ground, as far as his physical condition is concerned, and

the Court will then take such action, as it may deem

proper in the premises. If it does not instruct me not
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to proceed upon the same state of facts, I shall be here and

proceed with the taking of the evidence. I think, in my
position as a special Commissioner to take the testimony,

that is the wisest course to pursue. It seems to me a

serious question, based upon the Doctor's testimony. No

one wishes to do anything that will endanger the physical

condition of the witness. Superadded to that is the state-

ment of the Doctor that his testimony would hardly be in-

telligent, and therefore not credible. I presume as to that

the Court will be the best judge. I will continue this mat-

ter until to-morrow at 2 o'clock, and the statements made

to-day will be reported to the Court to-morrow morning,

for such action as it may deem proper, and unless the

Court instructs me not to proceed with the taking of the

deposition, we will continue the taking of the deposition

to-morrow.

Mr. MADISON.—I understand that Mr. McKenzie will

be here to-morrow at 2 o'clock?

Mr. GEARY.—If Mr. McKenzie is out of here to-mor-

row, we will give you his address, and he will be ready to

attend at any time and place you want him.

The COMMISSIONER.—What question can there be

about his being here?

Mr. McKENZIE.—If I get out of here, wherever I am,

you can come to me.

The COMMISSIONER,—That is raising a new ques-

tion.
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Mr. GEARY.—lie is not going (<> leave the State. You

need not worry about that. You will have all the chance

you want to examine hiin.

Mr. MADISON.—I have a subpoena in my pocket to

subpoena him, in case he leaves here.

The COMMISSIONER.—Is there any question about

that?

Mr. GEARY.—They expect him out to-night. I will

give any bond for his appearance, at any time or place

that may be named. We will probably ask bonds of your

people to be here to testify for us.

The COMMISSIONER.—I will continue this matter un-

til to-morrow, and in the meantime will report these pro-

ceedings to the Court.

United States of America,

Northern District of California.

City and County of San Francisco.

I hereby certify that in pursuance of the order of the

Court made and entered in the above-entitled matter and

cause, on the 23d day of May, 1901, I attended at the

Alameda County Jail, at the hour of 2 o'clock P. M. of that

day, when the foregoing proceedings took place.

All of which is respectively submitted.

E. H. HEACOCK,
United States Commissioner at San Francisco, and Com-

missioner Designated by the Court Aforesaid for the

Purpose of Taking said Deposition.
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[Endorsed] : Nos. 701, 702, 703. United States Circuit

Court of Appeals, for the Ninth Circuit. In re Arthur H.

Noyes. In re Thomas J. Geary. In re Joseph K. Wood.

Transcript of Proceedings before Commissioner at Ala-

meda County Jail. Filed May 24, 1901. F. D. Monck-

ton, Clerk.

\

At a stated term, to wit, the October term, A. D. 1900,

of the United States Circuit Court of Appeals for

the Ninth Circuit, held at the courtroom, in the

city and county of San Francisco, on Thursday, the

twenty-third day of May, in the year of our Lord

one thousand nine hundred and one. Present: The

Honorable WILLIAM B. GILBERT, Circuit Judge;

Honorable WILLIAM W. MORROW, Circuit

Judge; Honorable THOMAS P. HAWLEY, Dis-

trict Judge.

In the Matter of ] >T
„, y No. 701.

ARTHUR H. NOYES. f

In the Matter of tl. No 702
THOMAS J. GEARY, f

In the Matter of
) _^n
L No. i 03.

JOSEPH K. WOOD. f

Order for Taking Deposition of Alexander McKenzie.

It is ordered that the order entered herein on the 22d

instant, providing for the taking of the testimony of
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Alexander MeKen/.ie be, and the same is hereby, va-

cated and set aside.

Whereupon, upon motion of F. D. Madison, Esquire,

amicus curiae, it is further ordered thai tihe testimony

of said Alexander McKenzie be taken herein before the

rionorable E. II. Heacock, United States Commissioner,

who is hereby expressly appointed to take the same, at

the county jail of the county of Alameda, California, in

the city of Oakland in said county and State, commenc-

ing this day, Thursday, the 2.'>d day of May, 1901, at the

hour of two (2) o'clock P. M. The taking of such testi-

mony shall be continued from time to time until the

same shall be concluded and sealed and returned to

this Court, such return to be made immediately upon

the close of the taking of such testimony.

I hereby certify that the foregoing is a full, true and

correct copy of an original order made and entered in

the within entitled matters.

Attest my hand and the seal of the said United States

Circuit Court of Appeals for the Ninth Circuit, at San

Francisco, California, this 23d day of May, A. D. 1901.

[Seal] F. D. MONOKTON,
1 Clerk.

[Ten Cents U. S. Int. Rev. Stamp. Canceled.]
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Stipulation as to Taking Deposition of Alexander McKenzie.

Friday, May 21, 1901.

It is stipulated and agreed between the respective

counsel that instead of going to the Circuit Court of

Appeals for a ruling as to the propriety of taking Alex-

ander McKenzie's testimony, in consequence of his ill-

ness, that the deposition shall be proceeded with at the

Alameda county jail on Saturday, May 25, 1901, at the

hour of 10 o'clock A. M. i

Deposition of Alexander McKenzie.

Saturday, May 25, 1901.

Alexander McKenzie, having been duly sworn, testified

as follows:

Mr. MADISON.—Q. Your name is Alexander Mc-

Kenzie? A. Yes, sir.

Q. Mr. McKenzie, on July 23, 1900, I believe you

were appointed receiver in the case of Chipps vs. Linde-

berg et al., pending in the District Court of Alaska, by

Judge Noyes? A. Yes, sir.

Q. And also in the cases of Rogers vs. Kjellman, Mel-

sing vs. Tornanses, Comptois vs. Anderson, and Webster

vs. Nakkella? A. Yes, sir, that is so.

Q. Under that appointment I believe you were di-

rected, as receiver, to work certain mining and placer

claims near Nome, Alaska? A. Yes, sir.

Q. And you proceeded with and did work those

claims, and extracted gold from the claims?

A. Yes, sir. \

Q. On August 20, 1900, that is the date, I believe,
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Judge Noyes, in each of those proceedings, I believe,

directed you, as receiver, to deposit the gold-dust taken

by you From each of those claims in the safe deposit

vaults of the Alaska Banking and Safe Deposit Com-

pany.

A. I cannot tell you the exact date, but that is true.

Q. On or about that time? A. Yes, sir.

Q. You thereafter rented six or eight safe deposit

boxes in the vaults of that company, and deposited such

gold-dust, pursuant to the order of the Court, and on or

about September 14, 11)00, you had on deposit there,

in those boxes, in the neighborhood of $180,000 or $200,-

000, did you not?

A. I took out more gold-dust than that.

Mr. GEARY.—The question is, how much you had in

the boxes at that time.

Mr. MADISON.—Q. About the time that the writ of

supersedeas arrived in Nome.

A. I guess that is right, if the record shows it.

Q. About that amount?

A. Yes, sir; I sold some, you know.

Q. On September 11, 1900, the writs of supersedeas

issued by the Circuit Court of Appeals in each of those

cases, I believe, reached Nome, and were served upon

you, were they not? A. Yes, sir.

Q. There was a writ of supersedeas in the case of

Chipps vs. Lindeberg, which was served at about 12

o'clock noon of that day; about noon time.

A. Can I ask you a question? Q. Yes.
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A. You know there are two cases pending over me

now. Am I testifying here against myself?

Q. No. I have no intention of using any of your

testimony in any other case than the contempt pro-

ceedings instituted against Joseph K. Wood and Arthur

H. Noyes.

A. You know there are four cases, and only two have

been tried.

Q. I heard of that from Mr. Geary two days ago. I

did not even know those cases had not been disposed

of. A. Are they not pending over me now?

Q. I do not know. I was informed by Mr. Geary

they were. I do not intend to use the testimony in

either of those cases, if they are pending. As I say, it

is only to be used in the cases against Joseph K. Wood

and Arthur H. Noyes. A. Very well, go on.

Mr. GEARY.—Q. The question is now, if you did

not receive the writ about noon time.

A. The writ of supersedeas came in on the 14th. It

came about noon time; 12 or 1 o'clock, yes.

Mr. MADISON.—Q. Between 12 o'clock noon, or

thereabouts, and 3 o'clock in the afternoon of the 11th

of September, 1900, the writs of supersedeas issued by the

Circuit Court of Appeals in all of those cases?

A. In the Comptois case and in the Chipps case, they

were served on me along between 12 and 2 o'clock, not

in the cases that I have been tried for and convicted.

I have no memory when those papers were served on

me. It was a long while after. I cannot on my oath
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tell you. Those cases arc disposed of and are out of

the way, but my impression is those papers were not

served on me that day at all, but in the Hupps case and

the Comptois case they were served on me. Those are

the two that are hanging over me, but in the ones dis-

posed of, I have no recollection when that order was

served on me. I think it was the next day. I would

not be positive. It was not served on me at the same

time.

Q. Now, T will ask you with respect to the service

on you of the writs in the Chipps case and the Comptois

case, how soon thereafter you talked with Judge Noyes,

if you did talk to him?

•A. I saw Judge Noyes Sunday. What date wTould

that be?

Q. The 16th. Did you not see him on the 14th or the

loth?

A. No, sir, I did not. Sunday was the first time I

saw Noyes; Sunday afternoon.

Q. Where did you see Judge Noyes?

A. He was sick. I saw him in his bedroom in the

Golden Gate Hotel.

Q. Did you have any talk with him with respect to

the service upon you of the writs, and the direction or

order of the Circuit Court of Appeals therein contained?

A. I did.

Q. State what that conversation was.

A. I talked with him. There was some clean-ups

came down from Discovery, and I told him the military
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had taken possession of it, and I told liim what I had

done about turning over the money, stopping work un-

der the advice of my counsel, and he stated he thought

that was right, to shut down and discharge the men.

I told him what I had done, and he approved of it, I

asked him about the gold-dust. He said that Judge

Morrow's order and the supersedeas issued by the

clerk conflicted; that Morrow's order did not mention

gold-dust, and that the clerk's supersedeas did. He said

that there was a difference between Morrow's order and

the clerk's order, and that he was investigating that or

looking into it.

Q. Is that all he said?

A. That was all the conversation we had.

Q. Did he tell you that the writ of supersedeas was

void?

A. I don't remember him using that language.

Q. When he said that the writ conflicted with the

order, did he mean thereby that the writ was issued by

the clerk without authority from Judge Morrow?

A. I could not say as to that. He stated that the

language of the writ and the language of the order was

different. That is the way I understood it.

Q. Did he say, therefore, that the writ was issued

without authority?

A. He did not say that it was issued without author-

ity to me. I

Q. Did he advise you not to turn over the gold-dust?

A. No, sir, he said he was looking into it. T tell
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you, I followed .Air. (ir;iry's advice on (his matter all

the way through. I had not seen Noyes until after the

thing was practically over.

Q. Did not Judge Noyes say at that interview that in

his opinion the order appointing the receiver was not

appealable?

A. We had no conversation about that at all at that

time.

Q. How long did your conversation with Judge Noyes

last upon that occasion?

A. I don't think it lasted five minutes; it was not

over four or five minutes.

Q. Did the Judge direct you not to turn over the

gold-dust? t

A. He did not; that is, I don't remember him direct-

ing me not to turn over the gold-dust.

Q. In an answer filed by you iu the matter of your

own contempt in the case of Kjellman vs. Rodgers,

there is stated therein, "That on the 15th day of Septem-

ber, Arthur H. Noyes, Judge of said District Court of

Alaska, ordered and directed the United States marshal

for the District of Alaska, Second Division, to take pos-

session of the portions of said vault containing the gold

and gold-dust held by this defendant as receiver, place

a guard over it, and not to permit this defendant access

to said vault" That is true, is it?

A. That is, the marshal told me so, but Noyes never

told me anything about it. That is true; that is, that

the marshal made that statement to me. When I came
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to get into the vault, Dr. Whitehead told me that I

could not get in. '

Q. You mean Marshal Vawter? A. Yes, sir.

Q. When did Marshal Vawter tell you that?

A. I cannot exactly tell you.

Q. With relation to the time that you saw Judge

Ntoyes on the 16th, do you remember whether it was be-

fore or after that time? A. It was after that time.

Q. After the 16th? A. Yes, sir, I know it was.

Q. Do you remember how long after the 16th?

A. I cannot tell you exactly.

Q. I will refresh your memory by stating that it is

my understanding that on the 17th of September, Judge

Noyes made an order staying further proceedings in

these cases. Do you recollect whether it was after that

order had been made by Judge Noyes that Marshal Vaw-

ter told you this?

A. Well, you see, the military took possession of the

gold-dust or of the vaults, and after they took posses-

sion of the vaults, I did not pay any attention to it. I

went in the vault on Sunday, the 16th.

Q. Did you see Marshal Vawter there?

A. No, sir, I did not see him there Sunday, but there

were soldiers there, and they would not let me in, and

Captain French, who was in charge of the soldiers, put

the money in the vault and signed his name on the book.

He signed a receipt for the money. They let French

put the money into the box; it was a separate box, and

they let him put it in there, but it was put in in my
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name and his name, so that I could not get it ont if I

wanted to. That w;is Sunday about 4 or 5 o'clock, and

it was after that that I saw Noyes and reported that

to him. I told Noyes at the time what had happened.

Q. 1 have not got the date yet nor the time, as near

as you can recollect, when Marshal Vawter told you

that he had been ordered by Judge Noyes not to permit

you access to the vault.

A. That was the first time that I had notice that I

could not get into the vaults, when I went with that

gold-dust. Whether Vawter told me before or after, I

cannot tell you. There wras so much fuss.

Q. What did Vawter say?

A. He said that Noyes had written him a letter to

take charge of the gold-dust, I think, and not to let me

or any one else in there. I believe that is what he said

to me.

Q. Did he show you the letter?

A. I don't remember that he did.

Q. Did you ever see the letter?

A. I could not say that I did.

Q. Did you ever have any talk with Judge Noyes

about the letter?

A. I never did; I never discussed it with him.

Q. It was because of that order or letter written by

Judge Noyes that you did not comply with the writs of

supersedeas served upon you, was it not?

Mr. GEATCY.—You can decline to answer that, if you

want to, if you think the answer would criminate you.



134 In the matter of Noyes, Geary, Wood and Frost.

( Deposition of Alexander McKenzie.

)

You can tell just why you did not comply with the

writs, if you have any answer to give to it.

A. Well, the military had the gold-dust in their pos-

session, and there was an order there, a stipulation as

I understand it, by the defendants and the plaintiffs,

that the gold-dust should be deposited in this vault,

and that I could not get it without an order of the Court,

and I never felt that I could at any time have gotten

any of that gold-dust without an order of the Court, and

I never took a dollar's worth of it without an order.

Q. You needed the consent of the defendants in the

case before you could get the order?

A. Yes, sir; the defendants. The men were not

paid, and we had to get a stipulation from the de-

fendants and a stipulation from the plaintiffs, and

an order from the Court, to get that gold-dust out. I

could not have turned over the gold-dust at any time

without having an order from that Court and a stipula-

tion. That was the process we had to go through. Mr.

Knight had to stipulate and Mr. Metson, and Hubbard

and Beeman all stipulated that this money should come

out, and then the Judge made an order. That was the

process of getting it out. I never thought that I could

at any time have got into the vault.

Q. You knew you could get the consent of the de-

fendant to turn the money over to the defendant?

A. Yes, sir.

Q. Y^our only doubt was as to whether you could get

the order of the Court?
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A. The order of the Court, yes. I had to have an or-

der of the Court before I could get that money, accord-

ing to the previous arrangement.

Q. You did not think you could get the order of the

Court after you got the consent of (lie defendant?

A. It appears Mr. Knight testified to that, that he

asked the Court, and the Court declined.

Q. That was your belief, too, that the Court would

decline although the defendant consented?

A. I had no means of having any opinion about it.

Mr. Geary was attending to the legal end.

Q. You say you did not think you could get the gold-

dust without such a stipulation and order? You knew

you could get the stipulation?

A. I could get it from the defendants, but not from

the plaintiffs. The plaintiffs objected.

Q. The only question in your mind then was the or-

der of the Court?

A. The order of the Court and the plaintiffs. The

defendants were willing all the time.

Q. Did you ever ask the plaintiffs?

A. Mr. Geary can answer that.

Q. Did you ever ask them?

A. There was talk about it, yes. They objected to

my turning it over.

Q. That is, Messrs. Hubbard, Beeman & Hume?

A. Yes, sir, they objected to my turning over the mon-

ey.

Q. Did Judge Noyes object also?
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A. I never talked with Judge Noyes about it.

Q. Now, the deputy marshals, Mr. Monckton and Mr.

Burnhain, arrived in Nome, October 15, 1900, I believe,

and you were taken into their custody about 9 o'clock

of that morning, were you not?

A. Yes, sir.

Q. By these deputy marshals? A. Yes, sir.

Q. At that time where were the keys of the safe de-

posit boxes which contained the gold-dust taken by you

as receiver from these claims?

A. They were in my possession.

Q. How many keys were there, about?

A. I had a private box of my own, and 1 had the

keys of the safe deposit; that is where I had the gold-

dust, and I had my pocket-book that I carried with notes

and valuable papers. I had it all in my pocket, all to-

gether, you know; that is, I had receipts and checks and

notes, and things of that kind, memorandums, and I had

them in my pocket-book when I was arrested. If you

will permit me, I will tell you the story.

Q. Very well.

A. Mr. Monckton and Mr. Burnham and Mr. Metson

came in. Mr. Metson came into the room where I was at

breakfast, and he sat down at the table. I was eating

breakfast. He said there was a warrant for my arrest

for contempt. I said, "All right, I will go out." After

I had ate my breakfast, I went out and the marshal took

me. I said I would go out and surrender peaceably. I

went out and they took me down to Mr. Geary's office.
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They started to read the warrant to nie. I said L would

waive the reading, and I would go to 'Frisco on ray own

account. They took me down to Mr. Geary's office and

put me under arrest, and I had the keys in my pocket-

book, and Joseph Wood came

—

Q. (Interrupting.) That is Joseph K. Wood?

A. Yes, sir. (Continuing.) —and I handed him my

pocket-book and all these keys, and my private key, and

told him that I wished he would take possession of them

and keep them for me, as I was afraid they were going to

take me to jail, and I did not want them to get posses-

sion of my private papers, and my private affairs, and I

turned them all over to him.

Q, What time of the day was that—what hour, if you

recollect?

A. I could not tell you. I suppose, if I was arrestedj

about 9 o'clock or 10 o'clock, that it must have been be-

tween 10 and 11; between 10 and 11.

Q. Now, when you left the hotel and went down to

Mr. Geary's office, on your way you met Mr. Wood, did

you not?

A. No, sir, I don't think I did. I don't believe I was

permitted to talk to anyone.

Q. Did you not meet Mr. Wood, step aside and have

a little consultation with him?

A. I did not, All the talk I had with WT
ood, I did

on my own accord, because I had some papers that I did

not want to fall into the hands of Vawter, if I was going

to be put in jail up there. I called him and asked him if
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he would take possession of the papers and the keys, and

turned them over to him for safekeeping.

Q. You were the sworn officer of the court at that

time, the receiver, and as such receiver, as the officer of

the court, you had these keys of the safe deposit vaults

in your possession, did you not?

A. I had the keys all the time.

Q. Now, as such sworn officer, how came you to sur-

render these keys to Mr. Wood without permission or

consent of the Court appointing you?

A. I supposed he would do what was right by them.

I supposed he would take possession of them. I did it

for safekeeping. At that time I had no idea they were

going to break into the bank at all; not the remotest

idea.

Q. You knew that they could not open safe deposit

boxes containing the gold-dust without the keys?

A. I did not know at that time they were going to

break into the boxes or that they were going to take the

gold-dust. I thought at that time that the gold-dust was

going to remain there, as I was under the impression

that the supersedeas was a stay of proceedings, and that

until the final settlement of this case, it would remain

there. That was my impression at the time. That is

what I was advised by my counsel, and that is the im-

pression I had in my mind. I did not know they were

going to break into the boxes at that time. I had no

means of knowing.

Q, Without breaking into the boxes, there was no
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way of obtaining this gold-dust, excepl with these keys?

A. They did obtain it.

Q. I say, without breaking in?

A. No, sir, they could not have got it without break-

ing in.

Q. There was a master key, and these keys, and both

keys had to go into the box at the same time?

A. There were two sets of keys. In fact, up there

the safe deposit is not run like any other safe deposit

that I ever saw. That is why I was so careful about

those keys. In a safe deposit, when you go in you have

to have a password. Whitehead never had a password

in his safe deposit, and anybody who had a key could say,

"I want to get into such and such a box," and he could

have got it. There was no signature, no check of any

kind. I was fearful all the time that these keys might

fall into the hands of some person, and therefore I car-

ried them on my person.

Q. Your understanding was the understanding of

Mr. Wood, too, so far as you know?

A. What was that?

Q. Your understanding about the situation was the

same understanding that Mr. Wood had, so far as you

know ?

A. I do not know what his understanding was.

Q. Xow, did Mr. Burnham, the deputy marshal, in

your presence, or Mr. Monckton, demand the keys of Mr.

Wood that morning after you had delivered them to Mr.

Wood? A. Let me tell you the story.
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Q. If you will, please.

A. You are very kind. Mr. Monckton asked me if I

had the keys. I said, "No." He said, "Who has got

theni"? I said, "Mr. Wood." Mr. Wood came out of

the room, or passed through the room.

Q. At that moment?

A. Shortly afterwards. Shortly afterwards he pass-

ed through Mr. Monckton, I think, asked him if he

had the keys, or requesed him to give him the keys, and

Wood said, "I will see about that later," and passed right

on and never stopped. I think it was Mr. Burnham who

talked to him. That is the situation just as it was. It

was either Burnham or Monckton, but my impression is

he just passed right through and said, "I will see about

that later."

Q. Do you recollect this conversation at that time:

Mr. Burnham asked you for the keys. You said you did

not have the keys; that you had turned them over to Mr.

Wood, and about that time Mr. Wood came into the

room, and Mr. Monckton said to him, "Mr. Wood, we un-

derstand that you have the keys to the boxes in the

vaults that contain the gold-dust that has been deposited

in those boxes to the credit of Mr. McKenzie, as, receiv-

er," and that Mr. Wood said he did not know whether he

had the keys or not?

A. My impression is that Mr. Wood said, "I will see

about that later." I don't think he denied having the

keys.

Q. And then Mr. Monckton repeated the question,
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and Mr. Wood said. "I do not understand anything abort

it." Then Mr. .Monckton said to .Mr. Wood that you had

just told him that he, Mr. Wood, had the keys, and Mr.

Monckton said that you had told him that you gave

Wood the keys to the boxes, and Mr. Monckton then said,

"I now make a demand for those keys," and you then

said, "Yes, Mr. Wood, I told the marshal I had given you

the keys, that I considered the keys were safer in your

possession than in mine." And Mr. Wood said, "I do

not know whether I have the keys or not," and said "I

will see you later." Is that the substance of what took

place there?

A. I do not think there was that much of a conversa-

tion, because Wood never lost a step in walking across

the room. He just went right through the room. I

know there was some feeling between him and Mr.

Monckton. Wood answered him kind of short, and

Burnham felt it, I know, at the time. I do not remem-

ber that there was so much said as what is in there.

Q. Now, Mr. Wood had had some conversation, or

been in consultation with you and the marshal prior to

that time in the room there?

A. It was in Mr. Geary's room. There was no con-

versation between us except what I have told you about

handing him the keys.

Q. Were there not constant consultations between

you and Mr. Geary and Mr. Wood and Judge Noyes that

morning, between 10 o'clock and 12 or 1?
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A. No, sir; Wood came in, as I told you. Mr. Geary

I did talk with. I talked with Judge Geary.

Q, Was not Judge Noyes up there?

A. Judge Noyes came into the room that morning,

came into Mr. Geary's room; but there was nothing dis-

cussed about this business. Mr. Geary, I think, was in

the room.

Q. Nothing was said about this matter at all to Judge

Noyes?

A. Not about the keys or the suit, as I remember.

Q. Or about this litigation at all?

A. It was about my arrest all the conversation was.

Q. Was he not asked at that time to issue a writ of

habeas corpus?

A. Mr. Geary had got out a writ, of habeas corpus,

and, as I understood it, brought him up there for that

purpose, and he declined to issue it. It was about my

arrest. Judge Geary got out a writ of habeas corpus to

get me out on a writ, and Judge Noyes came there and

he looked at the papers, threw them down, and walked

off and would not issue them. That is all that was

talked about. I

Mr. GEARY.—Q. The question all the way assumes

that was in the morning. You say Noyes was there in

the morning?

A. When I call it morning, it was after noontime.

You know the time.

Q, Noyes was holding court that day. Metson's tes-

timony shows that.
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A. Whenever he came. I only saw him once.

Mr. MADISON.—Q. Do yon recollect how long yon

were in the office? A. I was there all day.

Q. Except for luncheon?

A. I did not get out to lunch. I did not get any

lunch. I was taken there in the morning, and kept there

until after dark.

Q. It was some time during the day that Judge Noyes

was there?

A. You see in that country we have no night. About

the time of day, I may be mixed on that. It was some

time during the day. I was of the impression it was

about noon.

Mr GEAEY.—Let me ask him a question to save cross-

examining him.

Mr. MADISON.—Very well.

Mr. GEARY.—Q. You did not see Noyes yourself

that day, did you? He did not speak to you in my room?

A. I did not talk to him about this case.

Q. You say you saw him up there. You saw him go-

ing into one of the other rooms?

A. Yes, sir.

Q. He did not talk with you?

A. No, sir; not about this case.

Q. At that meeting, Noyes came to the office. Don't

you remember the writ was drawn up and had to be cop-

ied, and along in the afternoon you signed it, and Noyes

stepped in on his way down to the court in the afternoon?

A. I don't know that.
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Mr. MADISON.—Q. Those keys never were returned

to you, were they? A. No, sir.

Q. So far as you know, they remained in the posses-

sion of Mr. Wood?

A. I think Wood came to me that evening—about the

dates, I cannot be quite sure—and said Whitehead had

been to him about the case, and he said, "If you have no

objection, I will turn them over to him." I said, "I

have none whatever," and, as far as I know, he turned

them over to Mr. Whitehead, and the balance of my

things he gave me, and that is after I was turned over

to Vawter that evening or set free. The marshal took

a receipt from Vawter for me.

Q. Now, if Judge Noyes stated to Mr. Knight, on the

15th of September—it was Sunday, you think it was,

that you saw him? A. I know it was Sunday.

Q. If Judge Noyes stated to Mr. Knight, on the 15th

day of September, that he had seen you and talked with

you that day, there is a mistake, is there, on somebody's

part?

A. It appears there must be, because I never saw

Noyes from the time the writ of supersedeas came in, to

talk with him, excepting Sunday afternoon.

Q. You went to his room?

A. I never went near him.

Q. You went to his room on Sunday?

A. I went to his room on Sunday, and no other time,

from the time the writ of supersedeas came in until Sun-

day afternoon.
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Q. Yon went to consult with him, to get his advice

on what course of proceeding to adopt?

A. I went up there to know if I was doing what was

right about turning over the moneys and keep within the

law. ITe was very reticent, and did not give me much

satisfaction. He told me about the order; that Judge

Morrow's order and the supersedeas did conflict. I went

off and saw Mr. Geary.

Q. He did not tell you that the order or the writ was

void, did he?

A. He did not. He never said anything of the kind

to me.

Q. Or that the order appointing you receiver was not

an appealable order?

A. He never discussed that with me at all.

Q. Did he ever say to you that the action of the court

down here was beyond the jurisdiction of the court at

any time?

A. He never said anything to me about this court

that I remember.

Q. Or any of the orders or writs that you received up

there; did he ever express an opinion as to their validity?

A. He did not talk about these writs to me. He re-

ferred me to Geary this Sunday when I got through. He

said, "See your attorney."

Q. Did he ever, at any time, in your hearing, to you

or anyone, express an opinion with respect to this Court,

or with respect to the validity of any of the writs or or-

ders? A. He did not.
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Q. Never in your hearing at any time?

A. No, sir.

Q. Did you not have a consultation with Mr. Archie

Wheeler and Judge Noyes, when it was talked about get-

ting the gold-dust out of the jurisdiction of the Circuit

Court of Apeals?

A. No, sir, but I was fearful that the bank up there

would be robbed, and I talked with Mr. Geary, and I

talkedwith the Judge about having the gold-dust shipped

out to some place, which he declined to do.

Mr. GEAEY.—Q. You talked with Metson about it,

too? A. I talked with Metson about it, too.

Mr. MADISON.—Q. Did you want to ship it to St.

Paul? I

I ||
A. St. Paul or Seattle, or any place to get it out of

that country. I was told they were going to rob the

bank. I was under $110,000 of bonds, and I was afraid

if they broke into the bank and stole the money I would

be held as receiver, and at the same time the money was

not under my control. I talked with Mr. Geary about it.

I talked with Mr. Metson about it. I talked with White-

head about it. I told Whitehead I was told there was a

plot on foot to rob the bank, which I was, and I wanted

to see the money shipped out of that camp, because there

were a lot of hard men there and I was afraid they would

rob the bank. I did talk about that. Noyes declined to

do it. He said he would not ship the money out of the

jurisdiction of that court, so that matter ended.
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Mr. GEARY.—Lei me ask a question.

Q. Is it nol a fact that on the 20th of August, when

the order was made by Judge Noyes, directing you to

hire boxes, that Mets-on and the attorneys for the defend-

ants, themselves, at that time asked the Court to make an

order shipping the dust out to some depository outside

Alaska? A. That was my understanding.

Q. From that time on, the matter of shipping it out

was being talked about between all of us interested in

the matter? A. Yes, sir.

Q. And what depository we should select, whether

San Francisco, Chicago, or Seattle. There were a num-

ber of depositories named. We did not know whether

Seattle had a government depository or not at that time.

A. I suggested at one time St. Paul, and Noyes said

no.

Q. The Court refused to make such an order for any

of us, for the defendants or the receiver, and let the gold-

dust stay where it was? A. That is so.

Mr. MADISON.—Q. Do you know when the letter

that Marshal Vawter had, which you have already testi-

fied to, was written by Judge Noyes?

A. The date of it?

Q. Yes, the time when it was written.

A. I cannot tell you the exact date. It was along

about the time that rumpus was on; along about that

time. I cannot tell you the date.

Q. It is set up in the answer it was the 15th of Sep-

tember. That would be Saturday.
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A. It would be about that time, I think. The dates,

I cannot fix.

Q. In your answer it is alleged that before receiving

the advice from your attorney, Judge Noyes, had made

and issued that order to the United States marshal, and

thereafter it was not within your power to comply with

the order of this Court—that is, the writs of superse-

deas?

A. I could not have done it without overcoming the

military. They would not let me.

Q. On account of the instructions which they had re-

ceived from Judge Noyes?

A. The military were there under the instructions of

the marshal, and the marshal was there under the in-

structions of Judge Noyes, as I understand.

Q. When you first arrived in Nome, did you room

with Mr. Wood? A. I did, yes.

Q. You had a room adjoining Judge Noyes', did you

not? i

A. We went to the Golden Gate Hotel, myself and

Wood, yes.

Q. Was it not in your room that the orders appoint-

ing you receiver were signed?

A. No, sir, it was not.

Q. Were they not written there?

A. I cannot tell you. If they were, I was not there.

Q. Was it not in your room at the hotel that the

judge made the order respecting your appointment as

receiver?



/// the matter of Noyes, Geary, Wood and Frost. 149

(Deposition of Alexander McKcnzie.)

A. I don't know a thing about it; I was not there.

Q. As far as your knowledge goes?

A. As far as my knowledge goes, I do not know where

they were signed.

Q. You were not present at the time they were

signed? A. I was not.

Q. I believe you testified, Mr. McKenzie, that between

September 14th, at the time when the writs wire served

on you, and any time thereafter, you had no conversa-

tions; or that there were no conversations with Judge

Noyes and yourself, or by Judge Noyes and anybody on

your behalf, with respect to wrhat you should do in re-

gard to that gold-dust?

A. I had no conversation with anybody except my

attorney here, and I took no one's advice but his. I had

not seen Judge Noyes, and had not seen him from the

time the supersedeas came in until Sunday afternoon.

That I swear positively to.

Q. And after that time?

A. And after that time. I saw him Sunday, and I

told you what happened. The next time I saw him was

the day he was in Mr. Geary's office.

Q. Was that the time that the marshal arrived

—

A. Now, wait.

Q. I was going to give you the date.

A. No, sir, I am wrong about that. They went over

to St. Michaels after this—the Court did—the district at-

torney, the marshal and the Judge. This happened on

Sunday that I saw him, and I think Monday they went

over to St. Michaels. Was it Monday they went?
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Mr. GEARY.—They went that week; I do not know

what day. I

A. They went to St. Michaels to hold the term of

court.

Mr. MADISON.—Q. How long were they gone?

A. They were gone about a week. So there was no

opportunity for me to see him, because he was not there.

Mr. GEARY.—I think they went over about Wednes-

day or Thursday of that week. He did not go Monday.

He held court Monday.

The WITNESS.—Noyes was sick in bed.

Mr. GEARY.—They went over Wednesday or Thurs-

day of that week, and came back the following Sunday.

The WITNESS.—It comes to my mind now. I know,

while this row was going on, that Noyes left right in the

middle of it. There was a good deal of excitement up

there. I

Mr. MADISON.—Q. After he came back, did you

have any conversations with him?

A. About this matter?

Q. About any matter connected with this, or about

the gold-dust, and about the writs of supersedeas?

A. No, sir, I never had but one conversation with him

about this.

Q. You had other conversations with him about other

matters? >

A. I had very little to say to him, to tell you the

truth, because I felt that he took the money out of my
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possession, to be honest with you, when he issued thai

order taking it out of my possession and putting it into

the marshal's, I felt that I did not have much more to do

with it, and i had nothing to say to him. 1 never even

discussed that with him.

Q. Did you not see him between September 10th and

the conversation which you have referred to, and the

subsequent conversation with respect to the habeas cor-

pus?

Mr. GEARY.—He did not testify he had any conversa-

tion with him about the habeas corpus.

A. I did not talk to him about the writ; my attorney

did.

Mr. MADISON.—Q. Between those dates did you

have any conversation with him?

A. I do not think I did.

Mr, GEARY.—That petition for habeas corpus was to

admit him to bail. Burnham and Monckton's order did

not have any provision for bail, and I thought I would

ask the Court to fix bail pending the departure of the

steamer to take him out, which he refused to do.

Mr. MADISOX.—Q. What conversations, if any, Mr.

Geary may have had with him, you were not present at,

if there were any such?

A. I never was present at a conversation between

him and Geary that I remember of.

Q. Were any such conversations reported to you, or

the substance of them?
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A. I do not remember Geary having reported any-

thing to me.

Q. Did you ever ask Judge Geary to see Judge Noyes

in respect to the gold-dust or its custody, or anything re-

garding it?

A. I talked with Geary about my duties, of course;

but I do not remember of ever having any such conversa-

tion with him.

Q. Did you speak to him with respect to the Court

making any order such as it did make, as was contained

in the letter to Marshal Vawter?

A. I never had any conversation with him about it.

I knew nothing of that order until after it was made.

I had no idea of it.

Q. You had no intimation it was going to be made?

A. No, sir, I never had any intimation.

Q. The first you knew of it was, you say, when you

went to the bank to deposit some dust on Sunday?

A. I think Dr. Whitehead was the first man that told

me I could not get in, and then I run it down and went

to Vawter and wanted to know why I could not get in as

receiver, and he told me. MarshaJ Vawter was the

first man that communicated it to me; that is, that I

knew positively, about the letter—Vawter told me.

Whitehead told me I could not get in, and I wanted to

know why. He said that the marshal had an order not

to let me in. Then I went to the marshal, and the mar-

shal told me that Judge Noyes had written him a letter

requesting him not to let me or anyone else in there,
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and I think that is the first time I ever knew anything

about it.

Mr. MADISON.—That is all.

Mr. GEARY.—No questions.

ALEX. McKENZIE.

Subscribed and sworn to before me, at the Alameda

County Jail, in Oakland, this 25th day of May, A. D.

1901.

E. H. HEACOCK,
United States Commissioner for the Northern District of

California, at San Francisco.

Commissioner's Certificate to Deposition of Alexander McKenzie.

United States of America,

Northern District of California,

City and County of San Francisco.

> ss.

I certify that in pursuance of the order of Court afore-

said, made and entered in the above-entitled matter and

cause on Thursday, the 23d day of May, 1901, a certified

copy of which order is hereunto prefixed, that on the 23d

day of May, 1901, at 2 o'clock P. M., I attended at the

Alameda county jail, in the county of Alameda, State of

California, the place designated in said order as the place

for taking the deposition of Alexander McKenzie, and in

consequence of the illness of said witness, the taking of

said deposition was continued until Friday, May 21, 1901,

at the hour of 2 o'clock P. M., and thereafter was again
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continued until Saturday, May 25, 1901, at the hour of

10 o'clock A. M.; that upon said Saturday, May 25, 1901,

I again attended at the Alameda county jail, for the pur-

pose of taking the deposition of said Alexander McKen-

zie, and F. D. Madison, Esq., appeared as amicus curiae in

support of the order to show cause aforesaid, and Thomas

J. Geary, Esq., appeared for the witness Alexander Mc-

Kenzie; and the said Alexander McKenzie, being by me

first duly cautioned and sworn to testify the whole truth,

and being carefully examined, deposed and said as ap-

pears by his deposition hereto annexed.

And I further certify that said deposition was then and

there taken down in shorthand by Clement Bennett, a

competent stenographer and disinterested person, under

my personal supervision, and was afterwards put into

typewriting, and after it had been so put into typewrit-

ing it was carefully read over by said witness, and sworn

to and subscribed by him in my presence.

I further certify that I have retained the deposition in

my possession, until I now seal the same and return it

to the clerk of the court aforesaid for which it was taken.

In testimony wrhereof, I have herento set my hand at

my office aforesaid, this 25th day of May, 1901.

E. H. HEACOCK,

United States Commissioner at San Francisco, and Com-

missioner Designated by the Court Aforesaid for the

Purpose of Taking said Deposition.
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At a stated term, to wit, the October term, A. D. 1900, of

the United Slates Circuit Court of Appeals for the

Xinih Circuit, held at I lie courtroom, ill the city and

county of San Francisco, on Monday, the twentieth

clay of May, in the year of our Lord one thousand

nine hundred and one. Present, the Honorable

WILLIAM B. GILBERT, Circuit Judge; Honorable

WILLIAM W. MORROW, Circuit Judge; Honorable

THOMAS P. UAWLEY, District Judge.

In the Matter of 1
I No. 701.

ARTHUR H. NOYES.
}J

Order Referring to Commissioner to Take Testimony.

Upon motion of P. D. Madison, Esq., amicus curiae, it is

ordered that the above-entitled matter be, and the same is

hereby, referred to the Honorable E. H. Heacock, United

States Commissioner, who is hereby expressly authorized

to take the testimony of such persons as may be pro-

duced before him by respective counsel. Said testimony

shall be taken at the Chambers of said Commissioner and

the taking of such testimony shall continue until the

same shall be sealed and returned to this Court, such re-

turn to be made immediately upon the close of the tak-

ing of said testimony

I hereby certify that the foregoing is a full, true, and

correct copy of an original order made and entered in

the within entitled matter.

Attest my hand and the seal of said United States Cir-
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cuit Court of Appeals for the Ninth Circuit, at San Fran-

cisco, California, this 20th day of May, A. D. 1901.

[Seal] F. D. MONCKTON,

;

'. Clerk.

[Ten Cents U. S. Int. Rev. Stamp. Canceled.]

At a stated term, to wit, the October term, A. D. 1900, of

the United States Circuit Court of Appeals for the

Ninth Circuit, held at the courtroom, in the city and

county of San Francisco, on Monday, the twentieth

day of May, in the year of our Lord one thousand

nine hundred and one. Present, the Honorable

WILLIAM B. GILBERT, Circuit Judge; Honorable

WILLIAM W. MORROW, Circuit Judge; Honorable

THOMAS P. HAWLEY, District Judge.

In the matter of
No. 702.

THOMAS J. GEARY.

Order Referring to Commissioner to Take Testimony.

Upon motion of F. D. Madison, Esq., amicus curiae, it is

ordered that the above-entitled matter be, and the same is

hereby, referred to the Honorable E. H. Heacock, United

States Commissioner, who is hereby expressly authorized

to take the testimony of such persons as may be pro-

duced before him by respective counsel. Said testimony

shall be taken at the Chambers of said Commissioner and

the taking of such testimony shall continue until the

same shall be sealed and returned to this Court, such re-

turn to be made immediately upon the close of the tak-

ing of said testimony.
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I hereby certify that the foregoing is a full, true, and

correct copy of an original order made and entered in

the within entitled matter.

Attest my hand and the seal of said United States Cir-

cuit Court of Appeals for the Ninth Circuit, at San Fran-

cisco, California, this 20th day of May, A. D. 1001.

[Seal] F. D. MONCKTON,
Olerk.

[Ten Cents U. S. Int. Rev. Stamp. Canceled.]

At a stated term, to wit, the October term, A D. 1900, of

the United States Circuit Court of Appeals for the

Ninth Circuit, held at the courtroom, in the city and

county of San Francisco, on Monday, the twentieth

day of May, in the year of our Lord one thousand

nine hundred and one. Present, the Honorable

WILLIAM B. GILBERT, Circuit Judge; Honorable

WILLIAM W. MORROW, Circuit Judge; Honorable

THOMAS P. HAWLEY, District Julge.

In the Matter of i

JOSEPH K. WOOD. J
N°' 7 3 '

Order Referring to Commissioner to Take Testimony.

Upon motion of F. D. Madison, Esquire, amicus curiae,

it is ordered that the above-entitled matter be, and the

same is hereby, referred to the Honorable E. H. Heacock,

United States Commissioner, who is hereby expressly au-

thorized to take the testimony of such persons as may be

produced before him by respective counsel. Said testi-
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mony shall be taken at the Chambers of said Coinniission-

er, and the taking of such testimony shall continue until

the same shall be sealed and returned to this Court, such

return to be made immediately upon the close of the tak-

ing of said testimony.

I hereby certify that the foregoing is a full, true, and

correct copy of an original order made and entered in the

within entitled matter.

Attest my hand and the seal of said United States Cir-

cuit Court of Appeals for the Ninth Circuit, at San Fran-

cisco, California, this 20th day of May, A. D. 1901.

[Seal] F. D. MONCKTON,
Clerk.

[Ten Cents U. S. Int. Rev. Stamp. Canceled.]

In the United States Circuit Court of Appeals, for the

Ninth Circuit.

In the Matter of

ARTHUR H. NOYES.

In the Matter of

THOMAS J. GEARY.

No. 701.

No. 702.

No. 703.
In the Matter of

JOSEPH K. WOOD. J

Deposition of Archie K, Wheeler:

Wednesday, May 29, 1901.

Before Hon. E.H.HEACOCK, United States Commissioner.
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(Deposition of Archie K. Wheeler.)
*

Appearances:

P. D. MADISON, Esq., as Amicus Curiae in Support

of the Onlcr to Show Cause.

THOMAS J. GEARY, Esq., Appeared for Himself.

Archie K. Wheeler, having been duly sworn, testified as

follows:

Mr. MADISON.—Q. Please state your name.

A. Archie K. Wheeler.

Q. Where is your residence?

A. My residence is Minneapolis, Minnesota.

Q. Have 3011 been living in Minneapolis during all of

last year, and are you living there at present?

A. I have made my home there, yes. That is my fam-

ily residence.

Q. What is your occupation?

A. I am an attorney by occupation.

Q. Have you been acting as attorney during this year?

A. I have not practiced any law this year. What I

mean is, I have not been in court.

Q. Have you an office?

A. No, sir, I have no office.

Q. How about last year?

A. I had no office. I have not been in any office since

last June—the 25th, I think.

Q. The 25th of June, 1900?

A. Yes, sir. I wish to state that it was on that date

that I left the employment I was in in Minneapolis—the

office I was in—with Judge Noyes for Alaska. That is

what I mean by saying I have not practiced any.
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Q. Did you go to Nome from there? A. Yes, sir.

Q. Did you practice law at Nome?

A. I did in a limited way, which, if you will allow me

to explain, I shall.

Q. Yes, proceed with your explanation.

A. When I left Minneapolis with Judge Noyes, I went

to act as his clerk. He told me that he could not say what

salary or compensation he would be able to pay me until

after he had conferred with the Department of Justice at

Washington. I left with him on the proposition that if,

after he had conferred with the Department at Wash-

ington, and the salary was fixed by the attorney general,

if it was not suitable to me, I was going to practice my
profession in Nome. If it was suitable, I was to accept

and continue in his employment as his clerk.

Q. When you speak of "clerk," you mean his private

clerk; not the clerk of the court?

A. Not the clerk of the court.

Q. His private clerk?

A. Yes, sir. Upon my arrival in Nome at that time,

and until along in the latter part of September, my com-

pensation had never been fixed by the attorney general.

Certain parties came to me with cases, and I accepted

them, filed the papers, where they were necessary, in the

clerk's office, and immediately after my compensation was

fixed by the attorney general and notice was received by

Judge Noyes

—

Q. (Interrupting.) When was that?

A. I would not be sure about the date, but I think the

latter part of September. (Continuing:) I then was in-
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formed by Judge Noyes that I could not practice any more

law if 1 accepted the position, and at the salary fixed by

the attorney general, which I did. After that I practiced

no law.

Q. Prior to that time, you had been acting as clerk of

the court, had you? A. Not clerk of the court.

Q. Clerk of the Judge, I should say.

A. Doing such work as the Judge asked me to do, in

the shape of writing instruments, and such work as that;

clerical work in his office; looking up authorities.

Q. Your office was his office? A. Yes, sir.

Q. At the same time you were acting as attorney for

anyone who employed you?

A. I was acting in so far as I filed the papers in the

clerk's office. I never appeared before Judge Noyes but

twice in court.

Q. You were employed to act as attorney

—

Mr. GEARY.— (Interrupting.) Let him finish his an-

swer.

A. I should like to explain, Mr. Madison, if you please.

Mr. MADISON.—Very well.

A. I never appeared in court before Judge Noyes but

twice ; I think that is all. Once I appeared as an accom-

modation for another attorney who was absent, and who

asked me to appear just in a merely formal matter which

came up before the Court. Another time I appeared for

one of the receivers.

Q. Cameron ?

A. Cameron, of the Topkok mine. And I would say.
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in that connection, that I never received a cent of com-

pensation from any of them in any way, shape or manner,

for anything I did for them. I drew papers for them and

office work. I did considerable for them.

Q. The fact that you did not receive compensation was

your misfortune, not by contract?

A. I had no contract whatever with them. They came

to me as an officer of the court, presumably, and con-

sidered that they had the right to ask me.

Q. You did not agree to work as their attorney for

nothing?

A. No, sir, I did not agree to act as their attorney for

anything.

Q. You did act as their attorney?

A. I did, but I never asked for compensation.

Q. You expected to receive compensation?

A. No, sir, I never expected to get a cent of compen-

sation. My second appearance was in connection with the

Topkok receiver. Those were my only two appearances

that I made in court at all.

Q. Did you not appear as attorney for Mr. Hansen, and

accept employment from him?

A. I did not appear as attorney for Mr. Hansen.

Q. I do not care whether you appeared in court. Did

you not act as his attorney? Did you not give him legal

advice? A. Yes, sir, I gave him legal advice.

Q. That you did with a number of others, too, did

you not? A. Yes, sir, I did.

Q. When you speak about appearing in court, it was

simply that your cases did not come to trial?
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A. That I never did anything in court, except what

the clients themselves might have done without an at-

torney.

Q. You advised clients?

A. I advised clients, yes, as to legal propositions, when

they asked me.

Q. You did that all the time you were at Name?

A. Yes, sir—no, I did not all the time; not after Judge

Noyes told me that I could not practice law and hold my

position, after my salary had been fixed.

Q. That was after the writs of supersedeas had been

received at Nome?

A. No, sir, that was before that,

Q. The writs of supersedeas reached Nome September

14, 1900.

A. I think it was before those writs came that this

occurred. I would not be certain, but I think it was.

Q. Are you a stenographer? A. Yes, sir.

Q. Can you write shorthand?

A. In a way, yes.

Q. What do you mean by "in a way"?

A. I am not an expert.

Q. Did you ever use it in your business?

A. Yes, sir, I have used it.

Q. Did you use it while you were acting as clerk for

Judge Noyes? A. Yes, sir.

Q. Shorthand? A. Yes, sir.

Q. Do you know Alexander McKenzie?

A. Yes, sir.
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Q. Did you act for him in any capacity?

A. No, sir.

Q. Did you ever help him out in a friendly way?

A. Nothing, only I did typewriting for him of his

accounts.

Q. What accounts were those?

A. The«accounts in those cases which were in litigation,

just before McKenzie came out from there. I did the

typewriting of his accounts—made out all his accounts;

that is, they were made out, handed to me, and I run them

off on the typewriter. That is the only work I ever did

for Mr. McKenzie.

Q. Did you advise Mr. McKenzie? A. No, sir.

Q. Ever gave him any legal advice?

A. No, sir, never.

Q. You did prepare his accounts in the Anvil Creek

cases?

A. I did not prepare them. I wrote them off, after

they were prepared on the typewriter.

Q. You prepared them for the Court?

A. I don't know who they were prepared for. I wrote

them off with the typewriter after they were prepared.

His clerk handed them to me.

Q. That you think was some time in October, 1900?

Yes, sir, that was in October.

How long before he came out, do you remember?

It was while he was under arrest.

That would be about October 15th.

Somewheres along there.
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Q. Do you remember or recall the arrival at Nome of

the writs of supersedeas issued by the Circuit Court of

Appeals in the Anvil Creek cases, which arrived there

September 14, 1900?

A. I remember of the service of the writs or orders ou

Judge Noyes.

Q. That was, I believe, as a matter of fact, September

14, 1900? A. I think it was.

Q. Were you there at the time Judge Noyes was

served?

A. No, sir; he sent for me immediately after he was

served.

Q. Did he show them to you?

A. Yes, sir. He was sick in his room at the time.

Q. Sick in the room at the hotel at that time?

A. Yes, sir.

Q. What did he say with respect to them?

A. He handed the writs to me, and he said, "I think the

practice is that I will have to make an order staying pro-

ceedings in those cases. If you will get some paper, I

will try and dictate to you the order." I got the paper,

and he did so dictate the order staying the proceedings

in the cases at that time.

Q. What became of that order?

A. I took the notes as I had taken them over to the

office, wrote it out on the typewriter—this was on Satur-

day—and after I had written it out, I brought it back to

him, and it did not suit him.

Q. Why did it not suit him? What did he say?
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A. He said, after reading it over, that he thought it

ought to be worded in the words of the order itself ; that it

should contain

—

Mr. GfeAEY.—Q. (Interrupting.) What order itself

?

A. The order served upon him, or the writs of this

court, of the Circuit Court of Appeals. He said that it

should contain or recite the words of the order, and that

necessitated a change in the order. I took the writs back,

or the order, at least, that he was making for the stay of

proceedings—I took them back to the office, and Sunday

the deputy clerk and I made the orders to conform to the

wording of the order from the Circuit Court of Appeals,

and Monday morning Judge Noyes, with some few changes

again which were made in them, signed the orders and they

were filed in the clerk's office.

Mr. MADISON.—Q. You say he sent for you on Sat-

urday? A. I think it was Saturday.

Q. And dictated to you the form of the orders?

A. And dictated to me the form of the orders staying

proceedings.

Q. And you took them to your office and wrote off such

orders as he had dictated? A. Yes, sir.

Q. And you then took the orders to him on that same

day, and they did not suit him, and he inserted or directed

you to rewrite the orders containing the language of the

writs which had been issued by the Circuit Court of Ap-

peals? A. Yes, sir, that is right.

Q. Which you did on the same day, and handed them

to him? A. No, sir, that was on Sunday.



In the matter of Noycs, Geary, Wood and Frost. 167

(Deposition of Archie K. Wheeler.)

Q. On Sunday you did that? A. Yes, sir.

Q. And he signed them on Monday?

A. And he signed them on Monday. Monday was the

first time he had been over to the office. He came to his

chambers on Monday.

Q. Did he say anything to you, or did you hear him say

to anyone, that the writ of supersedeas, or any of the writs

of supersedeas, were void?

A. No, sir, he did not discuss them with me at all in

any way, shape or manner.

Q. Did you hear him say that, I say?

A. No, sir.

Q. Not to anyone? A. Not to anyone.

Q. To anyone in your presence at any time?

A. No, sir.

Q. Did you hear him say that the order of Judge

Morrow was void? A. No, sir, I did not.

Q. Did you hear him say, or did he say to you at any

time, that any action of this court, any writs or processes

of this court were beyond his jurisdiction or were void?

A. No, sir, he did not.

Q. Did you ever hear him discuss any action of Judge

Morrow, or of this Circuit Court of Appeals, with any-

one?

A. I never did; not in my presence or to me.

Q. You never heard him say one word about this court,

did you? A. No, sir, I never did.

Q. You are sure about that?

A. Yes, sir, absolutely sure.
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Q. If it had taken place, you would have known it?

A. If it had taken place with ine, I should certainly

have known it.

Q. Or in your presence?

A. Or in my presence.

Q. You will swear nothing of that kind took place?

A. I will swear nothing of that kind took place. I

will swear positively I never heard Judge Noyes discuss

the orders of the court in any way, shape, or manner.

Q. Were you present on September IT, 1900, at a meet-

ing at Nome, at which Judge Noyes and Mr. Geary and

Mr. Hubbard were also present, wherein there was a gen-

eral discussion respecting these orders, or the writs, or the

action of the court, and after a long argument, the Judge

finally said he would stay proceedings, and he would have

the marshal up there arrest further proceedings in respect

to the action of the court down here, and enforce his

orders, or words to that effect?

A. No, sir. I was not. I will answer in this way:

I was not present on that date, or any other date, at such

a meeting, where a conversation of that nature took place.

Q. Were you present on September 16th, at a meeting

between Judge Noyes and Mr. Geary—I do not know

whether any others were present or not, but those two

were present, and Judge Noyes then said that he considered

that the writs of supersedeas were void?

A. No, sir, I never heard Judge Noyes say any such

thing at any meeting.

Q. Or that the order appointing the receiver was an

appealable order? A. No, sir.



In tlic matter of Noyes, Geary, Wood and Frost. 169

(Deposition of Archie K. Wheeler.)

Q. You never heard Judge Noyes say, in his opinion

—

A. (Interrupting.) I never heard him discuss it at

all.

Q. (Continuing)—that the order appointing a receiver

in those cases was appealable? ;'

A. I never heard him discuss it, except when he

gave it from the bench, when they asked for an appeal.

I was present in court at that time. I think Judge

Jackson asked for an appeal, and he said the order was

not appealable. That was the only time I ever heard

him express himself.

Q. Did this conversation take place between you and

Judge Noyes on October 15th, or thereabouts, at Nome:

That Judge Noyes said to you, "By God! I do hope Mc-

Kinley is elected. I will fix those fellows"?

A. No, sir. i

Q. Did you ever hear Judge Noyes say that Judge

Morrow had been fooled, or was a fool, and had been im-

posed upon by parties in San Francisco?

A. No, sir, I never did.

Q. Or any words to that effect? A. No, sir.

Q. Do you know anything about an order or letter

which was written by Judge Noyes on or about Sep-

tember 15, 1900, addressed to Marshal Vawter, with re-

spect to the gold-dust in the safe deposit boxes of the

Alaska Banking and Safe Deposit Company?

A. I remember such a letter being written, yes.

Q. Did you write it? A. Yes, sir.

Q. At whose request did you write it?
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A. Judge Noyes'.

Q. Did he dictate it to yon? A. Yes, sir.

Q. Did he sign it? A. Yes, sir.

Q. Did you deliver it Marshal Vawter?

A. Yes, sir.
,

Q. What was the contents of the letter?

A. • I cannot say positively what the contents of it

was.

Q. As near as you can recollect.

A. To the best of my recollection at the present

time

—

Mr. GEARY.—Q. (Interrupting.) Where are your

notes? Where is the copy?

A. That is at Nome, I suppose. I cannot testify

about the contents of the letter.

Mr. MADISON.—Q. What is your best recollection

upon the subject?

Mr. GEARY.—I object to his best recollection. If he

has his notes, the notes ought to be produced. This

matter does not come up until October, and he will

have ample time to produce his notes. (Addressing the

witness.) If you have not any positive recollection, you

need not give it.

Mr. MADISON.—I submit the witness should answer

the question, if your Honor please.

The COMMISSIONER.—I have no authority to rule

upon the matter. The practice is that the objection

goes of record, and the witness answers the question.
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Mr. GEARY.—lie is their witness, and not our wit-

ness. The matter has been reduced to writing. He

says he has his notes, and they are in a book. He ought

to bring the book.

Mr. MADISON.—Q. State the best of your recollec-

tion upon the subject.

Mr. GEARY.—If you have a clear, positive recollec-

tion. If you have not, do not testify until you consult

your notes, Mr. Wheeler.

Mr. MADISON.—I object to Mr. Geary telling the wit-

ness how he shall testify.

Mr. GEARY.—I have the same right to do it as I did

in the other proceedings.

Mr. MADISON.—I submit the witness has a right to

answer the question.

Mr. GEARY.—If he can give his full recollection, yes.

Mr. MADISON.—I have asked him for his best recol-

lection. '

\

Mr. GEARY.—The paper being the best evidence,

and no testimony being given as to why the paper is

not here, the question is improper, and I advise the wit-

ness he need not answer unless he wants to.

The WITNESS.—The only way I can answer the ques-

tion is to give to the best of my recollection the sub-

stance of the letter. '

Mr. MADISON.—Q. That is what I asked for.

A. The substance of the letter was a command to
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the marshal to preserve peace and order, and protect life

and property in the town.

Q. That was all?

A. That was all; to the best of my recollection, that

is what the letter contained.

Q. That is your best recollection upon the subject?

A. That is my best recollection upon the subject at

the present time.

Q. You do not remember that it had anything to do

with these cases? A. I do not.

Q. You have heard of these cases before, have you

not, Mr. Wheeler?

A. Yes, sir. It was a general order, as I remember

it now, to protect life and property, and preserve peace

and order within the limits of the town.

Q. You have heard that Mr. McKenzie was receiver

at Nome, I presume? A. Yes, sir.

Q. And that he was operating certain placer claims

up there? A. Yes, sir.

Q» And had been appointed a$ such receiver by

Judge Noyes? A. Yes, sir.

Q. And that he deposited gold-dust in the safe de-

posit boxes in the Alaska Banking and Safe Deposit Com-

pany? A. Yes, sir.

Q. And that certain appeals were taken in San Fran-

cisco from the orders appointing him receiver, and writs

of supersedeas were issued by this court and arrived at

Nome? A. Yes, sir.

Q. You have heard about those proceedings?

A. Yes, sir, I have.
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Q. This order that you speak about, that was writ-

ten by Judge Noyes, at least dictated by Judge Noyes

and written by you, was it written by you on a type-

writer or in longhand? A. On the typewriter.

Q. A typewritten letter? A. Yes, sir.

Q. You are sure about that?

A. Yes, sir, I am, because I kept a copy of it.

Q. When was that written?

A. That was written, I think, either on Friday or Sat-

urday afternoon, I would not be sure.

Q. That would be September 14th or 15th?

A. Yes, sir, I think it was written on one of those

days.

Q. How long after it was written did you hand it to

Marshal Vawter?

A. I immediately took it down and handed it to Mar-

shal Vawter.

Q. Where was the Marshal at that time?

A. He was in his office.

Q. It had nothing whatever to do with

—

A. (Interrupting.) Excuse me, I would not be posi-

tive whether the marshal was in his office or not, or

whether I went from there over to the barracks. I

know I went directly from his office to the barracks. I

am not sure at which one of the two places I handed

him the letter. I went immediately after writing it to

his office.

Q. What was the marshal up there for at Nome, do

you know?
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A. I presume he was there to fulfill the duties as

United States marshal of that territory.

Q. Was not one of those duties the preserving of

the peace and keeping of order?

A. Yes, sir, I presume so.

Q. Was it necessary for Judge Noyes to write him

a letter to that effect?

A. I don't know anything about that.

Q. What is your opinion upon that subject?

A. How do you mean my "opinion"?

Q. You say all you recollect about this order is that

Judge Noyes told the marshal to keep the peace in

Nome?

A. I understood at the time there was very nearly a

riot there.
1

Q. You thought it was necessary for Judge Noyes to

write him a letter to that effect?

Mr. GEARY.—(Addressing the witness.) You need

not answer that argument.

Mr. MADISON.—Will your Honor instruct the wit-

ness to answer? '

The COMMISSIONER.—No. The practice is, if the

witness refuses to answer, and counsel desires 1,;,ii to

answer the question, to certify the matter to the Court,

Mr. MADISON.—I do not know whether the witness

refuses to answer or not.

The WITNESS.— Just read the question, Mr. Report-

er, please.
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(The reporter reads the previous question as follows:

"You thought it was necessary for Judge Noyes to write

him a letter to that effect"?)

The WITNESS.—I think I will decline to answer that,

unless the Court insists.

The COMMISSIONER—Q. You do refuse to an-

swer? A. Yes, sir, I decline to answer.

Mr. MADISON.—Q. You have testified that you re-

member that Judge Noyes did, on or about September

15, 1900, address a letter or order to the marshal at

Nome, with respect to the gold-dust taken by the re-

ceiver from the claims of which he had been appointed

receiver and which he had worked, have you not?

A. I wish to state that this letter which was writ-

ten by Judge Noyes, to the best of my recollection, did

not contain anything in regard to any specific gold-dust,

or any gold-dust As I said before, I am not positive

of the language of that letter. I did not fix it in my

memory at the time I wrote it.

Q. Was not this the contents—maybe I can refresh

your recollection

—

'

Mr. GEARY.—(Interrupting.) If you have a copy of

the letter, that is the best way to refresh his recollec-

tion.

Mr. MADISON.—Q. Have you a copy of that letter?

A. I have not here. There is a copy in Nome, in

Judge Noyes' files.

Q. You say Judge Noyes did file the letter?
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A. I filed it away in his desk, as I did all the copies

of letters. I

Q. Not among the papers, though?

A. Not among the papers in the case, no. It was a

personal letter. It was not in the form of a court order.

Mr. GEARY.—Have you a copy of it, Mr. Madison?

If you have a copy of it, produce it '

Mr. MADISON.—Q. Did you take down-

Mr GEARY.—If you have a copy of it, Mr. Madison,

I ask you to produce that copy and show it to the wit-

ness before you continue your examination any further.

You can say you have or have not.

Mr. MADISON—I have no copy. '

The WITNESS.—The letter was in the nature of a

personal letter; not a Court order; written upon Judge

Noyes' private letter-head.

Mr. MADISON.—Q. Did it not direct the marshal

not to allow Alexander McKenzie to have access to the

boxes of the Alaska Banking and Safe Deposit Com-

pany, or any one else to go near those boxes?

A. I don't remember of Aleck McKenzie's name

being mentioned in the letter at all.

Q. Did you see another letter written by Judg*>

Noyes in longhand? A. Written by himself?

Q. Written by himself, directed to Marshal Vawter?

A. No, sir, I did not.

Q. Do you now of any other letter being written in

longhand? '
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A. Not that I know of. There might have been, but

I don't know anything about it.

Q. Then, so far as you recollect, there was nothing

in the letter which you have testified to which author-

ized the marshal to prevent Alexander McKenzie from

going to his boxes in the safe deposit vault?

A. To the best of my recollection, there was not.

Q. You did not see the letter, if there was such a

letter? A. I saw no other letter.

Q. Did you have any conversation with McKenzie

between September 14th and October 15th, 1900?

A. I guess I did. I must have talked to him between

that time. !

Q. With respect to matters in these different suits?

A. The only talk I had with McKenzie was in re

gard to typewriting his accounts for him. He asked me

ii* I would do that for him; if his clerk got them ready,

if I would typewrite them. I told him I would, which

I did. '

Q. That was the only conversation you had with Mc-

Kenzie?

A. That was the only conversation I had with Mc-

Kenzie that I know of, except it might have been in a

general way, just to meet him for a minute. I do not

think between those dates I was with the man five min-

utes at any one time.

Q. Now, will you send us the copy of this letter

—

send it to the Commissioner?

A. I don't know whether I am at liberty to do that

or not.
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Mr. GEARY.—He has not got the copy.

A. I have not got the copy. It is not my property.

Mr. GEARY.—It is filed with Judge Noyes' papers,

he says. )

The WITNESS.—It is in Judge Noyes' possession. It

is in his possession, not mine.

Mr. GEARY.—I will promise you there shall be a

copy produced before the 14th of October, unless the

town of Nome is burned up and all the papers are de-

stroyed.

Mr. MADISON.—Will you promise that for Judge

Noyes? '

Mr. GEARY.—No, for myself.

The WITNESS.— I could not promise. It is not my

property. '

Mr. GEARY.—All the papers in the case will be here

before the 14th of October, in this court.

Mr. MADISON.—How can you promise it if you have

no control over it? '

Mr. GEARY.—I make the promise, and usually keep

my promises. Of course, there is a possibility that

everything may have been burned up there. The town

may have burned down. We have not heard from there

for three months.

Mr. MADISON.—Q. In respect to that order that

you speak of, made on September 17th

—

A. I think that was the date.
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Q. That was Monday, was it not? A. Yes, sir.

Q. Monday was the 17th of September, 1900?

A. I think it was the 17th.

Q. That was the day it was filed? A. Yes, sir.

Q. Do yon remember the hour of the day it was filed?

A. I think it was filed in the afternoon some time,

along about 3 or 4 o'clock. '

Q. As to these writs, you say Judge Noyes sent for

you on Friday. That would be the 15th. As a matter

of fact. Judge Noyes was served on the 14th?

Mr. GEAEY.—He said he was not sure whether it

was the 14th or 15th. '

A. I am not sure about the dates or days. I am not

absolutely positive upon those things. I have no way of

being positive.

Mr. MADISON.—Q. It was Friday that the Judge

was served with the order? A. Yes, sir.

Mr. GEARY.—He says he is not certain whether it

was Friday or Saturday that Judge Noyes sent for him.

On Sunday he took the corrected order to the clerk's of-

fice.

Mr. MADISON.—Q. If it was served on Friday, it

was Friday that he sent for you?

A. I presume it was.

Q. Don't you recall it was immediately after he was

served? <

A. I think it was a very short time after he was

served with the papers that I went to his room.
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Q. It was three days after that before you wrote up

this order staying proceedings, or rather, before it was

filed? It was not filed until Monday?

A. It was not filed until Monday.

Q. If Marshal Vawter has testified under oath that

he was directed by Judge Noyes not to allow McKenzie

to have access to the vaults, to the gold-dust, taken by

McKenzie from the placer claims, that is something you

know nothing about?

A. I don't know anything about what Mr. Vawter

has testified to or sworn to.

Q. I say, that fact you do not know anything about?

A. I do not know anything about it.

Q. You do not know that Mahshal Vawter was di-

rected or ordered by the Court not to let McKenzie have

access to that? A. No. sir. I do not.

Q. That is something entirelv absent from your mem-

ory? (

A. At the present time, I do not remember any such

order that I was connected with in any way.

Q. Or direction? A. Or direction.

Q. Either friendly or judicial? A. No, sir.

Q. Or verbal or written?

A. No, sir. The only direction I know of is this let-

ter which I have been testifying about.

Q. Directing him to keep the peace at Nome?

A. That is my recollection of the contents of the let-

ter. •

Q. Then, so far as you know, there was no actiontaken
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by Judge Noyes which prevented Alexander McKenzie

from complying with the writs of supersedeas issued by

this Court?

A. Not that I know of. I don't know anything about

the cases in court. I mean after the writs came in

there.

Q. You saw the writs, though?

A. Yes, sir, I saw the writs.

Q. There was no action taken by Judge Noyes

which prevented Alexander McKenzie from complying

with that writ? A. Not that I know of.

Q. Or any of those writs?

A. Not that I know of.

Q. You would have known it, if it had come through

you?

A. Not unless it came through me—I would not

have known it. '

Q. You had charge of the Judge's papers, did you

not, in his office? A. His private papers?

Q. No, the papers connected with the litigation.

A. They were kept in the clerk's office and filed.

Q. The matters under submissions and orders that

he had in his desk, you had charge of those?

A. Yes, sir, I kept them together.

Q. Were you present at an interview between Judge

Noyes and Alexander McKenzie on September lGth?

A. No, sir.
'

Q. Or any interview between Alexander McKenzie

and Judge Noyes? A. No, sir.
'
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Q. Anj interview between Judge Noyes and Mr.

Geary? A. No, sir. '

<^. At any time?

A I have been present when Mr. Geary and Judge

Noyes have been talking together.

Q. When was that?

A. All the summer. Several times I have been pres-

ent.
I

Q. After September 14, 1900, I mean.

A. I presume there were times after that; there is

no specific time that I can remember of at the present

time. I

Q. Any time when any conversation was had, or

anything said by either of them with respect to this liti-

gation?

A. I was never present when this litigation was dis-

cussed between Judge Noyes and Judge Geary, if it

ever was discussed. '

Q. You never heard either of them say anything

about it? A. No, sir, I did not.

Q. Do you know anything about the order made by

the Court in the case of Chipps vs. Lindeberg, on the

lith day of October, 1900? A. I do not remember it.

Q. Did you have any knowledge of the order that

was made there? A. Not that I remember of now.

Q. Do you know whether or not on that date this or-

der was made in that case: "Upon hearing the motion

of the plaintiff for an injunction, and the affidavit there-

to attached, and the complaint in the above-entitled
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cause, it is ordered that the defendants herein show

cause before me at my chambers, in the Court Building,

Steadinan avenue, Nome, Alaska, on Monday, the 8th

day of October A. D. 1900, at the hour of 9:30 o'clock A.

M-, why an injunction should not issue restraining you

from the further working of the Discovery placer min-

ing claim, Cape Nome Mining District, District of

Alaska, and restraining you from deporting from the

jurisdiction of this Court any gold-dust or gold taken

out of the said Discovery placer mining claim on Anvil

Creek, Cape Nome Mining District, District of Alaska,"

an order made in chambers on the 6th day of October,

1900? A. I do not remember.

Q. It was not dictated to you? A. No, sir.

Q. If it had been dictated to you, you would remem-

ber it? i

A. The order would not be dictated to me, anyway.

The attorneys all drew their own orders. It would not

be prepared by me. It would be presented to him mere-

ly for signature.

Q. Do you remember on October 3, 1900, or there-

abouts, that there was an argument between yourself

and Judge Noyes, and some others, with respect to the

sending of the money, or the gold-dust or gold, then in

the safe deposit vaults of which we have been talking,

away from Nome?

Mr. CrEARY.—Mr. Wheeler, you have a right to ask

him now what others. You have a right to ask all the

persons present, so as to fix the time and place. He says
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"Judge Noyes and some others.'' You have a right to

have hiin tell you all the others present, and to fix the

time, place, room, and hour.

A. To my best memory at the present time, I never

participated in such an argument with Judge Noyes or

any one else. '

Mr. GEARY.—If he knows who else was present, he

should tell you so. He should tell you the room, the

place, what part of the town it was in, and the hour,

so as not to be led into a trap. You have a right to ask

him who else was present if you want to do it, for your

own protection. I give you that as amicus curiae.

The WITNESS.—I will ask you who was present be-

sides Judge Noyes and myself

Mr. MADISON.—Q. At any time when any one was

present '

Mr. GEARY.—(Addressing the witness.) You need

not answer that, unless he tells you the time and place

and persons present. You can decline to answer unless

he does that. '

A. I shall decline to answer the question.

Mr. GEARY.—Ask him for full information.

Mr. MADISON.—Q. Did you ever hear Judge Noyes

say, at that time, on or about October 3, 1900, in your

presence, to you, or anyone else, that it would be ad-

visable to send the gold or gold-dust held by McKenzie,

as receiver, away from Nome?

A. No, sir, I never did.
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Q. You did not suggest, upon that occasion or any

other, that it would be advisable to send it to St. Paul

or Chicago? A. No, sir.

Mr. GEARY.—I would not answer the question un-

less he tells you who the other is. They might have

some stalking witness who might come in and say he

was present. I should be a little slow, if I were you, in

answering, unless he informs you of these things.

Mr. MADISON.—Q. Do you remember about that

time Judge Noyes had a talk with General Randall with

respect to Judge Morrow, and said he believed Judge

Morrow had been imposed upon or he would not have

made these orders, if he had known of the circum-

stances? A. Was I supposed to be present at that?

Q. Yes, you were present, I understand.

A. No, sir.

Mr. GEARY.—Do you contend I was present, Mr.

Madison, at any of those meetings with General Randall

or any other people? Have any of your informants so

advised you?

Mr. MADISON.—I am not under examination.

Mr. GEARY.—I will have you on before we get

through with the case.

Mr. MADISON.—I am ready whenever you do.

Mr. GEARY.—I ask you now, for the purpose of ex-

amining this witness. I do not care to bother my head

about anything that is not necessary.
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Mr. MADISON.—I will say I aui not taking this tes-

timony to be used as against you. I

Mr. GEARY.—I ask now if there is any claim made

that I was present at a conversation between General

Randall or anybody else at any of the times referred to

in the examination of Mr. Wheeler, where the matter of

removing gold-dust was discussed. I ask the attorney

now to advise me if he claims I was present at any such

conversation.
J

Mr. MADISON.—I wil say, in reply to that, that I

do not intend to use any part of the testimony in the

matter of the contempt proceedings against Thomas J.

Geary.

Cross-Examination.

Mr. GEARY.—Q. You said that Noyes told you you

could not practice. Was that on your second appear-

ance in his court?

A. Immediately after my second appearance.

Q. That is the time that you appeared for Cameron?

A. Yes, sir.

Q. You never before that had appeared in Judge

Noyes' court as an attorney, except on the occasion

when you appeared to represent some other attorney

by request?

A. Just as an accommodation, and by request of

some other attorney.

Q. On your next appearance, Noyes advised you you

could not practice in his court? A. Yes, sir.

Q. Did you practice after that in his court?
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A. No, sir; the eases in which I appeared as attor-

ney were transferred, and another attorney substituted

on the record.

{&. That happened as soon as your compensation was

lixed and you became Uie regular clerk of Judge Noyes?

A. Yes, sir, right after that time.

Q. Y*)u started to say something about why the Vaw-

ter letter was written, that there was a riot, when Mr.

Madison cut you off with another question. Why was

the Vawter letter written? *

A. The conditions at that time were very peculiar at

Nome. McKenzie was in possession of the gold-dust

—

that is, had it deposited in the bank, in the boxes, as I

understood it, under order of the Court, and the defend-

ants wanted him to turn it over after the service of

those writs and papers upon him. It appears that Mc-

Kenzie did not turn it over and the defendants had

threatened to break open the vaults and take the gold-

dust. This news was communicated to Judge Noyes.

Q. By whom? •

A. I cannot say at present, because he was in his

room at the time sick when this news was brought to

him. He sent for me, and dictated this letter to Mar-

shal Vawter, and the one to Major Van Arsdale; both

of the same tenor, as I remember now. I

Q. And because at that time, from the information

he had received, he apprehended there was going to be

a riot at the bank? A. Yes, sir.

Q. So he sent these letters to Marshal Vawter andto
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the Commander of the United States troops, asking them
to preserve peace? A. Yes, sir.

Q. What was the result of his writing those letters?

A. The result was, as I understood it, that the mili-

tary authorities put a guard in control of the bank.

Q. Immediately after the receipt of the letter which

you took to Van Arsdale? A. Yes, sir.

Q. You are not certain whether that was Friday or

Saturday? A. I am not.

Q. That is the only letter that you know of?

A. That is the only letter that I know of.

Q. Whether he afterwards wrote an additional let-

ter to Van Arsdale directing him to take charge of the

dust, you do not now know?

A. No, sir, I do not.

Q. He might have written that without your knowl-

edge? A. Yes, sir.

Q. You are not prepared to contradict the testimony

of Marshal Vawter that he received such a letter?

A. I am not. 1

Q. Or the testimony of Dr. Whitehead that he read

such a letter? A. I am not.

Q. And was governed by it?

A. No, sir, I am not.

Q. Monday was the first day of court up there, Mon-

day, August, the 17th. There was not any court on Fri-

day or Saturday? A. No, sir.

Q. Friday, Saturday and Sunday, Judge Noyes was
sick in his room at the hotel? A. Yes, sir.
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Q. The first time he appeared in. court was Monday,

the 17th? A. Yes, sir.

Q. This order, you think, was made some time in the

afternoon of that day?

A. Yes, sir, I think it was made that day, in the af-

ternoon, and filed.

Q. Mr. Madison asked you where your home was.

You say Minneapolis? '

A. Minneapolis, Minnesota.

Q. And you left there with Judge Noyes to go to

Nome? A. Yes, sir. '

Q. Do you know the date you left?

A. I left there on the 25th day of June.

Q. 1900? A. Yes, sir.

Q. Judge Noyes accompanied you? A. Yes, sir.

0. Who else was in the party?

A. Judge Noyes, his wife, and myself, and Charlie

Dickey and his wife. '

Q. What road did you travel over to Seattle?

A. The Great Northern.

Q. You traveled over the Great Northern to Seat-

tle? A. Yes, sir.
'

Q. Did Alexander McKenzie accompany you?

A. No, sir, he did not. '

Q. When did you first meet McKenzie?

A. About the 2d or 3d of July.
'

Q. About the 2d or 3d of July?

A. Somewhere along the first part of July.

Q. Where did you first meet him?
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A. In the office of the Butler Hotel.

Q. Seattle? A. Yes, sir.

Q. Had you ever met Alexander McKenzie before that

in your life? A. I never had.

Q. What was your intention when you and Judge

Noyes and his wife left Minneapolis for Seattle, as to

your movements after you reached Seattle, if you know?

A. Judge Noyes had been informed that the revenue

cutter "McCullough" was to be at Seattle to take him and

his party to Nome, and Judge Wickersham and his party

to Sitka.
|

Q. What do you mean by "Judge Noyes and his party,

and Judge Wickersham and his party"?

A. I mean the clerks of the court. Judge Noyes told

me in Minneapolis they were going to Sitka, and there

meet Judge Brown, and the three Judges would hold a

meeting and divide the territory; but after we arrived at

Seattle, he could not get any trace of where the "McCul-

lough" was.

Q. What inquiries did you make about the "McCul-

lough"?

A. I did not make any myself, but I asked Judge

Noyes several times, and he had made inquiries, and he

said he was unable to find out anything about where she

was and when she would return. We waited there twelve

days for her before we sailed.

Q. That is, you and Judges Noyes, and his clerk, and

the marshal? A. And Dickie.

Q. Judge Wickersham and his party?
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A. And Judge Wickersham and his party. They took

another boat. Judge Wickersham got tired of waiting,

and took another boat to southeastern Alaska.

Q. A Government boat?

A. No, sir, a regular steamboat.

Q. He gave up waiting for her?

A. He gave up waiting for her.

Q. Were you present at any conversation between

Wickersham and Noyes when the matter of how to get

to their respective places was discussed?

A. I was not.

Q. Did you hear any order that Judge Noyes received

from the Department of Justice as to his going to Nome?

A. No, sir, I don't know whether he received any or-

der from the department.

Q. When you and Judge Noyes left Minneapolis, it

was not your intention to go to Nome with Alexander Mc-

Kenzie?

A. I did not know him, not even by name, when I left

Minneapolis.

Q. Was there any agreement or understanding that

you know of at that time, that Alexander McKenzie should

accompany Judge Noyes to Nome on the steamer "Mc-

Cullough"?

A. No, sir, I never had spoken to Judge Noyes about

McKenzie, nor he to me. I did not know the man.

Q. How did you come to take the steamer "Senator,"

you and Judge Noyes and the court party?

A. We were in Seattle twelve days, and there was no
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word received from the "McCullough," and Judge Noyes

said he would take the "Senator."

Q. That was a regular passenger boat?

A. That was a regular passenger boat, and we went

down and looked it over, and the Captain pointed out the

accommodations for us.

Q. Was McKenzie with you when you secured accom-

modations?

A. No, sir ; I went after my own. I do not know any-

thing about the rest of them.

Q. There was not any concert between you, Judge

Noyes and McKenzie as to securing accommodations on

board the "Senator"?

A. No, sir ; I went down and got my own ticket alone,

without any other person. I don't know anything about

the rest, when they got theirs.

Q. Was not the fact of you and Judge Noyes and the

court part}- going on the "Senator" because of the failure

of the Government transport "McCullough" to appear to

take your party and the other party to Sitka?

A. Yes, sir, that was the reason.

Q. And not because of any arrangement between Mc-

Kenzie and Noyes that they should journey together to

Nome?

A. No, sir. I further understood last summer, while

we were at St. Michaels, that the officers of the "McCul-

lough" were expecting to take us from Seattle to Nome.

Q. Were you aboard the "McCullough" last summer at

St. Michaels?
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A. No, sir, I was not. She was in the harbor, and the

officers were ashore.

Q. Did you meet the officers?

A. No, sir, I did not.

Q. But you learned it was their intention to have

picked the party up? A. Yes, sir.

Q. You are positive that McKenzie and Noyes did not

travel together over the Great Northern from Minneapolis?

A. I am positive of it.

Q. You never met McKenzie until you met him at

Seattle?

A. No, sir; about five days after I landed there.

Q. At Seattle? A. Yes, sir.

Redirect Examination.

Mr. MADISON.—Q. Was McKenzie as much a stran-

ger to Judge Noyes as he was to you?

A. I don't know anything about it. In explanation of

that, Mr. Madison, I will say, at that time I had lived

less than two years in Minneapolis. My home is Michi-

gan, so I did not live in Minnesota, even to hear of Aleck

McKenzie in a political way. That explains my ignorance

of Aleck McKenzie, or knowing anything about him.

Q. You do not know whether Judge Noyes knew him

or not?

A. I do not. I knew Judges Noyes just about the

same length of time I had been in Minneapolis, because I

met him when I came there to live.

Q. As a matter of fact, Judge Noyes, McKenzie and
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Mr. Hubbard did go to Nome together on the same

steamer? A. We all went on the same steamer.

Q. Are you going back to Nome now?

A. I expected to.

Mr. GEARY.—You need not answer that unless you

want to.

Mr. MADISON.—Q. Are you going back to Nome

now? A. I expected to.

Q. Are you still a clerk of Judge Noyes?

A. I don't know. I think I will decline to answer that

question, if you wish to certify it to the Court.

Q. Why do you decline to answer that?

A. Just merely because I decline to answer it.

Mr. GEARY.—That is not any matter in regard to the

citation against Judge Noyes.

Mr. MADISON.—I will certainly ask the Commissioner

to certify that question to the Court, and take it up on

Monday.

Mr. GEARY.—The Court meets on Friday. That is a

matter I do not advise the witness not to answer.

Mr. MADISON.—I will ask this further question

:

Q. I would like to ask you a line of questions to find

out whether you are going to Nome, whether you are still

the clerk of Judge Noyes, and whether you are going there

to act as clerk; whether you expect to go there and act

as clerk for Judge Noyes or not.

A. I can possibly answer those questions without

burdening the record very much.
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Q. Answer the first question, then.

A. What is the first question?

Q. Are you still a clerk of Judge Noyes?

A. I never resigned my position with Judge Noyes,

if a resignation was necessary. I am going back to Nome

if I can get there, but expect to go to work for myself.

I am going there with that intention.

Q. Is it your understanding that you are still in the

employ of Judge Noyes?

A. I was paid when I left Nome, and paid all that was

coming to me.

Q. Have you a claim now for any compensation?

A. I do not know whether I have or not.

Q. You have not resigned or been discharged?

A. I have not resigned or been discharged; no.

Q. Therefore, you are still the clerk of Judge Noyes?

A. Presumably. I have never resigned; never handed

in any resignation ; never been discharged.

Q. Do you intend to resign as soon as you reach

Nome?

A. I don't know. I may never resign.

Q. You are going back there to fill the position?

A. I will not say yes to that. I am going back there,

and expect to work for myself, not for Judge Noyes.

Q. And also as clerk before Judge Noyes?

A. No, sir, I don't expect to clerk for Judge Noyes.

Q. You do not expect to resign, then?

A. I did not suppose it was necessary, if I did not go

to work for him.
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Q. I do not exactly understand what you mean. You

may.

A. I mean I am going back to Nome in my own in-

terest.

Q. Not as a clerk?

A. Not as a clerk of Judge Noyes. I cannot make it

any plainer than that.

Q. You spoke about a riot having taken place at the

bank. Were you present at that time?

A. There was no riot took place.

Q. What was referred to, then, was simply some re-

ports of hearsay testimony ; some reports you heard about

it? A. Yes, sir; that is all.

Q. You say the news of this riot was brought to Judge

Noyes. Were you present at the time the news was

brought to Judge Noyes?

A. I was never present when any news- of a riot was

brought to Judge Noyes. There was no riot, I think,

if I am not mistaken, word was brought to Judge Noyes

that the two factions were practically on the verge of a

riot, in regard to the gold-dust at the bank.

Q. Were you present at that time?

A. I will not say I was.

Q. You do not recollect of any person giving that

message, or telling Judge Noyes anything to that effect?

A. It runs in my mind I was in the room when some

person was talking about it. I cannot recall who it was.

Q. You cannot recall the situation at that time, in or-

der to tell who was there and what was said?

A, No, sir, except in a general way.
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Q. You say that Judge Noyes feared there would be a

riot. You cannot tell that?

A. I cannot tell what Judge Noyes feared.

Mr. GEARY.—I wish it to appear upon the record that

I do not appear for Noyes or Wood in any of these pro-

ceedings.

ARCHIE K. WHEELER.

Subscribed and sworn to before me this 31st day of

May, 1901.

E. H. HEACOCK,
United States Commissioner, for the Northern District of

California, at San Francisco.

(The further taking of testimony in these matters is

postponed, at the request of the amicus curiae, until Mon-

day, June, 1901, at 10 o'clock A. M.)

Deposition of 0. P. Hubbard.

Monday, June 3, 1901.

O. P. Hubbard, having been duly sworn in all three

cases, testified as follows:

The WITNESS.—I desire to say, I do not desire to tes-

tify in the matter of the contempt proceedings against

Judge Thomas J. Geary, for the reason that I was not

subpoenaed to testify in that case, and, having seen Judge

Geary after the subpoena was served on me, I told him

that I had not been subpoenaed to testify in his case, and

I would not want to testify now without his either being
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present or being notified that I was called upon to testify

in his matter. >

Mr. MADISON.—I have no intention of examining the

witness in respect to the proceedings against Thomas J.

Geary, but only in the matters of Judge Arthur H. Noyes

and Joseph K. Wood, although the witness is sworn in

all three of the cases.

Q. State your name, age, residence and occupation.

A. My name is O. P. Hubbard; residence, I suppose

Nome; age, 43; occupation, practicing attorney.

Q. Were your residence and profession the same dur-

ing the months of July, August, September and October,

1900? A. Yes.

Q. Were you a member of any firm?

A. Yes, sir.

Q. What was the name of the firm?

A. Hubbard, Beeman & Hume.

Q. Is that firm still in existence? A. Yes, sir.

Q. You were the senior member of the firm of Hubbard,

Beeman & Hume, and as a member of that firm practiced

your profession as an attorney at Nome, Alaska, during

July, August, September and October of the year, 1900;

is that correct?

A. Yes, sir. I did not reach Nome, though, until the

19th of July, I think it was. I was not there during the

entire month of July.

Q. Were you at Nome during all of the time after

the 19th of July, until the 15th day of October, 1900?

A. Yes, sir.



In the matter of Noyes, Geary, Wood and Frost. 199

(Deposition of O. P. Hubbard.)

Q. Were you the attorney for the plaintiff in the case

of Chipps and Others vs. Liudeberg? A. Yes, sir.

Q. And also in the cases of Rodgers vs. Kjellman,

Melsing vs. Tornanses, Comptcis vs. Anderson, and Web-

ster vs. Xakkella?

A. Yes, sir, we were attorneys for those parties, but

the original suits in Rodgers vs. Kjellman and Webster

vs. Xakkella were started by Mr. Hume before the part-

nership was formed. I do not know I can say that the

partnership went into effect until I reached Nome.

Q. Which was the 19th of July?

A. Yes, sir. Mr. Hume had been practicing there the

year before on his own account, and Mr. Beeman and

I had been practicing together.

Q. Were any of those cases pending on the 19th of

July?

A. Yes, sir, some of them were ; that is my understand-

ing, that all of them were except Chipps vs. Lindeberg.

Q. There were orders appointing receivers in each one

of those cases made on the 23d of July, 1900, were there

not?

A. I am not certain about Webster vs. Nakkela.

Q. With that exception?

A. I think with that exception; that is correct.

Q. In each instance, Alexander McKenzie was appoint-

ed receiver, was he not?

A. Yes, sir, that is my understanding; I think that

is correct. The record shows that.

O. By whom were the orders signed appointing Alex-

andei McKenzie receiver?
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A. I take it, they were signed by Judge Noyes. The

orders made would show. I do not desire to testify to

the records of the court up there. That is my under-

standing.

Q. Did you arrive in Nome on the 19th of July?

A. It was either the 18th or 19th, I think.

Q. Did you arrive there with Judge Noyes?

A. He was on the same boat that I went up on.

Q. And Alexander McKenzie also?

A. Yes, sir; they were both on the same boat.

Q. You three went on the same boat and (arrived to-

gether?

A. Yes, sir; arriving on the same day, of course.

Q. You were all friendly and acquainted with one an-

other?

A. I do not know that I can say that. I do not think

I had spoken to Judge Noyes more than two or three

times; just simply passed him on the boat and spoke to

him.
|

j

Q. You were not unfriendly with him?

A. No, sir, but I could not say I was friend}' with a

man I had so slight an acquaintance with as I had with

him. I certainly did not have any unfriendly feeling

towards him, or anything of that kind.

Q. You were friendly with Alexander McKenzie?

A. Yes, sir.

Q. You knew him very well?

A. Yes, sir, I had known Alexander McKenzie for

some months prior to going to Nome.
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Q. You had had business transactions with him?

A. Yes, sir. 1

Q. Acted as his attorney?

A. I acted as attorney in matters in which he was in-

terested; yes.

Q. How soon after your arrival at Nome was applica-

tion made to Judge Noyes in these four cases of which

Ave have spoken, for the appointment of a receiver?

A. I would not be certain as to the number of days.

It was shortly after he arrived there that the applica-

tions were made, but as they were presented by Mr.

Hume, and I was not in court at the time—in fact, at

no time when the matter was presented to the court

—

I could only give you an approximate answer as to the

matter.
(

Q. Did you see the orders before or after they were

signed?
I

j

A. I think I must have seen them after they were

signed. They were a matter of record there, and I fre-

quently saw the files in each case.

Q. Did you see them before they were signed?

A. I do not recall that I did. My impression is that

Mr. Hume drew the orders, and the chances are that I

did not see them.

Q. Did you speak to Judge Noyes respecting the or-

ders or respecting the appointment of a receiver?

A. No, sir, never at any time; in fact, I don't think I

saw Judge Noyes after he came ashore, until he went to

St. Michaels, unless it was on the street.
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Q. When did he go to St. Michaels?

A. I do not think he was there more than a week be-

fore he went over to St. Michaels.

Q. Do you remember when he arrived at Nome?

A. I think we went into the harbor there, or landing,

on the 18th or 19th; it may have been a day earlier than

that, but I would not be positive as to the exact date.

Q. From the time you went ashore, for a week after

that time, which would carry it over to the 25th or 2Gth

of July, did you see Judge Noyes at all?

A. I do not recall that I saw him. If I did, it must

have been on the street passing. I was not before him

in any matter, and I did not go to his room.

Q. You did not speak to him?

A. I do not think so. I cannot recall any occasion

when I spoke to him. I left the boat immediately upou

cur arriving at Nome—went ashore in a small boat be-

fore they landed the passengers. Judge Noyes came

ashore. I did not see him come ashore. I do not think

I anything more than saw him on the street, if that, un-

til after he came back from St. Michaels.

Q. At the time you went ashore, did you have in mind

any proceedings, or have in contemplation any proceed-

ings, looking to the appointment of a receiver in any of

these cases?

A. It had been our intention to ask for receivers in

contested litigation.

Q. You say "our." Who do you mean?

A. My partner, Mr. Beaman, was in there during the
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entire winter; he stayed over. Mr. Hume went into

Alaska probably a month ahead of me, maybe six weeks.

It was our intention the fall before to make an applica-

tion for receivers in these cases. In fact, we had already

done so before Judge Johnson, except in Chipps vs.

Lindeberg. That suit had not been commenced the year

before. I do not want to say positively either that Mr.

Hume had made an application in Rodgers vs. Kjell-

man. He had an application before Judge Johnson in

one or two cases, but, as I was not with him, I would not

want to testify positively to that. In our cases, we had

presented the matter for the appointment of a receiver

to Judge Johnson the year before.

Q. You say the case of Chipps vs. Lindeberg was not

pending when you arrived in Nome?

A. No, sir, that case was not pending, and had never

been started until we arrived in Nome last year.

Q. The case of Rodgers vs. Kjellman: When was that

commenced?

A. That was one of Mr. Hume's cases. I do not want

to testify to that. I do not know what he did with that.

He instituted the suit, and possibly made an aplication

for a receiver before Judge Johnson. I do not say that

positively, now. I was not with him at that time.

Q. You knew nothing of that case when you arrived

at Nome?

A. Nothing more than that Mr. Hume was their at-

torney. That is as far as I can speak positively.
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Q. You heard of it as a suit pending over a very rich

placer claim?

A. I did not know anything about 2 Below. I did

not know it had been opened or developed.

Q. Melsing vs. Tornanses: When was that com-

menced?

A. That was commenced the year before, before Judge

JohnsoD.

Q. That is, in the summer or fall of 1899?

A. I think it was in the month of August that Judge

Johnson was there. I would not want to swear to the

date.

Q. 1899?

A. Yes, sir; it might have been as late as the first

of September or as early as the latter part of July.

I think August was the month.

Q. With respect to the case of Comptois vs. Ander-

son?

A. That was brought the year before, and the affida-

vit for receiver was presented to Judge Johnson.

Q. In August or September, 1899? A. Yes, sir.

Q. By Mr. Beeman?

A. By Hubbard and Beeman, who were then acting

as a firm.

Q. Had you been at Nome before July, 1900?

A. Yes, sir, I went to that part of Alaska first in the

spring of 1898.

Q. After these suits were brought, you came out of

Nome, and were away from there during the winter of

1899 and the spring and summer of 1900?
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A. Yes, sir.

Q. And then went back?

A. I came down each fall, and returned in the spring.

Q. You say that soon after you arrived in Nome, you

took up this matter with respect to the appointment of a

receiver, with Mr. Hume?

A. When I arrived there, my partners were then

working; on the papers in other cases, I think, and prob-

ably before I arrived they had been doing some work

on it, as Mr. Hume had gone in a month ahead of me;

probably a little over a month.

Q. Did you enter into negotiations of partnership prior

to his going to Nome?

A. Our negotiations with reference to the partnership

took place the fall before, with the understanding- that

the partnership should go into effect when we arrived

in Nome this last season. '

Q. Did Mr. Hume know that Judge Noyes and Mr.

McKenzie were to arrive on or about July 19th?

A. No, sir, I do not think he knew anything about it

at all. I had not communicated it to him in writing-, and

I do not see how he could have known it.

Q. Did you suggest to Judge Noyes that he appoint

Mr McKenzie receiver in any one of these cases?

A. No, sir, I did not.

Q. Was it suggested to Judge Noyes, at your instiga-

tion or request, directly or indirectly through you, that

Mr. McKenzie should be appointed receiver?

A. No, sir, it was not.
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Q. Do you know who suggested it?

A. I do not.

Q. In any of these cases?

A. No, sir. I did not go before Judge Noyes in the

matter at all, and I had no conversation with him at any

time in reference to the matter, on or off the bench.

Q. Do you know where the order was signed appoint-

ing the receiver? A. I do not.

Q. Were you not present at the time?

A. I was not.

Q. Mr. Hume was attending to the whole matter?

A. Mr. Hume had the matter of the presentation of

the cases to Judge Noyes, and where he presented them,

or how he presented them, I do not know.

Q. Are you prepared to testify anything with respect

to the orders appointing a receiver; that is, as they were

first drawn and submitted to Judge Noyes, and any

changes that were made in them at. Judge Noyes request,

and the form that was afterwards drawn that was pre-

sented to him for his approval, which he signed, respect-

ing any changes between the orders as presented and the

orders as signed?

A. I cannot testify anything about it. I do not know
anything about any suggestion he made, or any changes.

Q. Had you talked with Alexander McKenzie prior

to your arrival at Nome, respecting the appointment of

any receiver in any of these cases, or over any of these

claims?
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A. I told Alexander McKenzie I was going to make

an application for receiver in these cases.

Q. He knew that applications would be made to Judge

Noyes for the appointment of receivers?

A. He knew what I had said to him.

Q. The matter had been talked over with him?

A. In that form, yes.

Q. Did he talk in your presence, or did he say any-

thing to you with respect to any talks he had had with

Judge Noyes about the matter?
,

A. Never at any time.

Q. There was no conversation between you and Judge

Noyes respecting the appointment of a receiver?

A. Not a word, never.

Q. You were at Nome on the 14th of September, 1900?

A. Yes, sir.

Q. That is the day that the writs of supersedeas ar-

rived there? A. Yes, sir, I was there at that time.

Q. Were copies of the writs served on you at that

time?

A. It is my recollection that they were, yes; if that is

the correct date.

Q. That is the correct date; that is, on or about that

time; I think it was the ltth that they were served on

you.

A. It is my recollection that I received copies of the

writs at my office.

Q. Did you consult with Judge Noyes? Did you see

Judge Noyes and talk with him about this matter, or any
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other matter, shortly after the service on you of that

writ? A. I did not.

Q. When was the first time that you saw Judge Noyes

after that time?

A. I could not state, because I do not remember what,

the occasion was for my having seen him after that time,

but my understanding is, at the time the writs came in,

Judge Noyes was sick, and I know I did not see him in

his room while he was sick, so I must have seen him af-

ter he got out, whenever that was.

Q. He was sick on the 14th, 15th and 16th, and the

17th was Monday. I believe he held court on the 17th

of September.

A. I do not know whether he did or not; I could not

say that he did or did not.

Q. And made orders staying proceedings in these

cases?
;

A. An order was entered, I think, staying proceedings.

Whether he went to the courthouse to do it, or whether

he signed the order in his room and had the clerk enter

it, I do not know.

Q. Don't you remember that on Monday, the 17th,

the Court called the calendar, and you were present at

the calling, at Brown's Hall?

A. On Monday, the 17th?

Q. Yes.

A. I was present at Brown's Hall, I remember, when

he called the calendar once; but I would not say it was

the 17th,



In the matter of Noi/es, Geary, Wood and Frost. 209

(Deposition of O. P. Hubbard.)

Q. The first general calendar that was called?

A. I do not hardly think I was present at the first

general calendar. I think Mr. Beaman and Mr. Hume
were there, but I do not think I was. I might be mis-

taken in that. I don't recall that I was present.

Q. Was not Mr. Hume sick in bed at that time?

A. No, sir. I think not,

Q. You remember that Mr. Hume was sick in bed?

A. Yes, sir, but it was later than that.

Q. For how long a period was he sick in bed, and not

attending to his business?

A. He must have been down three weeks, anyhow.

Q. Was it not about that time?
;

A. I think he was out when the write came in.

Q. I am speaking of events that transpired three days

after that.

A. I think Mr. Hume was out. I do not think he was

sick then.

Q. Do you remember that an affidavit was prepared,

and Mr. Ohipps signed and swore to it, upon which an in-

junction was asked for afterwards?

A. That must have been some time later than that

which you speak of.

Q. I think the affidavit was signed on the 18th or 19th

of September.

A. I would not want to testify to it, because I do not

remember. The affidavit will show when it was filed.

Q. It was not filed, I think, until October Gth.

A. I would not testify to that from recollection. The

affidavit will show just when.



210 In the matter of Noyes, Geary, Wood and Frost

(Deposition of O. P. Hubbard.)

Q. Do you remember the affidavit? Do you remem-

ber being in court and presenting the affidavit?

A. The matter was presented, yes, and I am inclined

to think I was there.

Q, Did you not present it yourself?

A. I do not recall distinctly about that matter,

whether I did or whether some one else did.

Q. Don't you remember that the affidavit was pre-

pared by you, or in your office?

A. I think it was, yes. It might not have been, how-

ever, but I think it was. That is my recollection of it

now.

Q. And signed and sworn to by Robert Chipps?

A. Yes, sir, he signed it and swore to it.

Q. Was he not your client at that time?

A. Yes, sir.

Q. And the affidavit recited that an alleged writ of

supersedeas had issued out of this court, and had been

served on you and upon the receiver?

A. I would not testify to the contents of the affi-

davit. It is on file, as I say, and will show exactly what

it is. I would not want to testify to the contents, be-

cause I have not seen it since that time.

Q. Do you remember who drew the affidavit up?

A. I do not distinctly. I remember that an affidavit

of that kind was drawn, but we were drawing papers and

affidavits and statements continually. I would not say

now.

Q. Are you prepared to say whether or not you drew

it up.
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A. No, sir, I am not prepared to say whether or not

I did.

Q. Do you remember the affidavit recited that the de-

fendants in the action under the writ had taken forcible

possession of the placer claims?

A. As I say, I have not seen the affidavit since it was

drawn and filed and I do not want to testify to the con-

tents of it. It is on file, and possibly a copy of it is here

now.

Q. Did Mr. Beeman have anything to do with any of

these cases, or of the orders or motions, during the

period between July 19th and October 15th, 1900?

A. Well, I cannot testify as to what Mr. Beeman did

or did not do. He was a member of the firm there, of

courste.

Q. As far as your knowledge goes.

A. I don't think Mr. Beeman was present in court at

the time when the applications were made. I do not

think he was, but he might have been. I was not there,

so I could not testify who was present.

Q. The applications in the first instance were for a

receiver? A. Yes, sir.

Q. You stated a little while ago that Mr. Hume had

attended to all of the matters. I would like to know

if Mr. Hume did so exclusively.

A. I do not mean to say Mr. Hume did exclusively.

I mean to say that Mr. Hume presented the matter to

Judge Noyes in the first instance on the application for

receivers in these cases. That is what I intended to
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say. There were affidavits and statements to be pro-

cured, and in that matter Mr. Beeman and I assited, of

course.

Q. Were you present on or about, the same time, dur-

ing the forepart of the month of October, 1900; when Mr.

McKenzie withdrew some gold-dust from the vaults of

the Alaska Banking and Safe Deposit Company?

A. No, sir, I was not. I remember to have been in

the bank with Mr. McKenzie once during the season, but

he was there at that time to procure some currency that

he had in his separate box. It. was not with reference

to gold-dust at all.

Q. Do you remember that he did withdraw some gold-

dust at one time? A. I did not know he did.

Q,. You knew nothing about that?

A. I knew nothing more than an outsider, as to what

was going on in the vaults, or the receivers' matters, ex-

cept such matters as came up in court.

Q. Did your firm know anything about the with-

drawal of this gold-dust, so far as you know?

A. My answer to that is that I do not know if they

had any knowledge of it at all.

Q. Was Mr. Hume sick at that time?

A. Let me get the date of that.

Q. I think that was October 9th.

A. I should say that he was, yes, at that time.

Q. During his sickness, were you attending to the

litigation?
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A. I had charge of all matters in the office during his

sickness.

Q. Was Mr. Beeniau there at that time?

A. October 9th? I do not think he was.

Q. 1S0 that, during all that period, you would know

everything that was done by your firm?

A. Yes, sir, I would be advised as to what was taking

place at that time.

Q, Did you or your firm, as far as you know, ever pre-

vent, directly or indirectly, Mr. McKenzie from comply-

ing with the orders or writs of supersedeas from this

court which arrived in Nome on September 14th? To

make it more definite, I will ask you this: Did you ever

tell him that you would not consent to his obeying the

orders of the Court in returning the gold-dust to the de-

fendants?

A. No, sir, I never told him anything of that kind.

Q. Nothing of that kind at all?

A. No, sir, nothing of that kind.

Q. Did you ever tell anybody anything of that kind?

A. 1 do not think that question is proper under this

examination, in regard to Judge Noyes; that it would

not be anything against Judge Noyes if I had or had not.

1 think I will simply object to answer the question upon

that ground. If the Court rules that I must answer, I will

do so. Read the question, Mr. Reporter. (The reporter

reads the previous question.) In answer to that part of

the question which says, did I or any member of the firm
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ever prevent Alexander McKenzie from complying witb

the writs, I answer that we did not.

Q. After the 14th of September, 1900, or on or about

that time, shortly after that time, did you not notify Mr.

McKenzie that he should not turn over the gold-dust that

he held as receiver, or any part of it, and if he did, you

would hold him responsible on his bond?

A. No, sir, not in that way.

Q. In what way did you?

A. I think that possibly at some time after the 14th,

I do not know whether it was to Mr. McKenzie or to

whom it was, but I think we said that if the gold-dust

was released improperly, we should look to the bond.

Q. How was it to be released improperly?

A. That was a question of law, as to what construc-

tion was to be put on the writs, or the true construction.

Q. How did you give that notice to Mr. McKenzie?

A. I do not remember about it. I know it was not

given in writing. I do not remember whether I had a

conversation with Mr. McKenzie or with Judge Geary,

who was his attorney. I do not recall how it was now.

Q. Do you know who was present at the time?

A. I do not remember that any one was present. I

do not recall where it was. My recollection is that it was

either stated to the receiver or to his attorney.

Q. By yourself?

A. That I am not positive of, but I am inclined to

think it was.

Q. The effect of the commuuication to Mr. McKenzie
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was that if ho did turn over the gold, that you would hold

him responsible upon his bond for the gold-dust?

A. No, sir, it was not that. It was, if he released the

gold when he should not release it. I was not constru-

ing the writs for Mr. McKenzie. He had an attorney to

do that.

Q. As you construed the writs, did they not require

him to turn over the gold-dust?

A. I had no occasion to construe the writs. I had

nothing to do with Mr. McKenzie as receiver.

Q. It was in respect to these writs that you so advised

him? A. I did not advise him.

Q,. Notified him.

A. You might say notified him. If the gold-dust was

released when it should not be released, illegally, we

should look to the bond in case we lost the gold-dust, of

coursie.

Q. At that time you were referring to his action, or

any contemplated action he might take, on account of

the writs of supersedeas which had been served upon

hini?^

A. These questions are all with reference to Alex-

ander McKenzie and not with reference to Judge Noyes.

Q. I expect to connect them with Judge Noyes.

A. Read the question, Mr. Reporter (The reporter

reads the previous question) I did not know anything

about his contemplated action, or what he was going to

do. He had his attorney, and I knew his attorney was

advising him.
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Q. You knew the writs had been served on him?

A. I took it for granted that they had. I did not

know it. I assumed that to be the case.

Q. Were you not present on September 14th, in Mr.

McKenzie's office, at the time Mr. Metson made a demand

on Mr. McKenzie for him to comply with the writ of

supersedeas in Chipps vs. Lindeberg, which had been

theretofore served on him?

A. Yes, sir, I was present.

Q. And at the time Mr. Metson demanded that Mr.

McKenzie comply with the writs of supersedeas?

A. Yes, sir; Mr. Metson made a written demand at

that time for compliance with the writ.

Q. And requiring Mr. McKenzie to turn over the gold-

dust?

A. Yes, sir; I heard the demand read, I think by Mr.

Metson. I would not state now just what the contents

were. That is the purport of it.

Q, The purport of it was to turn over the gold-dust?

A. Yes, sir; the purport of it was to turn over the

gold-dust. I remember what Mr. McKenzie's answer

was in that connection.

Q. It was after that that you notified Mr. McKenzie

that you would hold him responsible if he turned over the

gold-dust ?

A. That is my recollection, that, it was after that.

Q. Did you not have a conversation with Judge Noyes

about that time? A. Pertaining to what?

Q. Pertaining to the writs of supersedeas?
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A. No, sir, I think not.

Q. Did you not have a conversation in Judge Noyes'

office on September 17th, relating to the writs?

A. I think not.

Q. Did you not have a conversation with him at that

time in which the appealability of the order appointing

a receiver was talked about?

A. I do not think at that time. The question of the

appealability of the order had been discussed and talked

over before these writs came in.

Q, Afterwards was it not talked about?

A. I do not see why it would have been. I do not re-

call any such conversation.

Q. Will you swear there was no such conversation?

A. If I had any conversation with Judge Noyes at

that time, I do not recall it. I do not think I had.

Q. After the writs of supersedeas, and the order al-

lowing the appeals, reached Nome, and it was found that

Judge Morrow had held that the order was appealable,

and allowed the appeal, was there not a conversation

with Judge Noyes in respect to the action of Judge Mor-

row?

A. Do you mean, did I have a conversation?

Q. Yes. A. No, sir, I do not think so.

Q. Were you present at any such conversation?

A. Can you tell me who else was there, so as to give

me some idea?

Q. Mr. Geary was present.

A. I will simply say this: I do not recall any definite
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or particular conversation at any time; but I will say that

frequently, about the court chambers, there, these mat-

ters were spoken of, just as attorneys talk about matters

in open court, before the court convenes, frequently. I

do not remember ever to have gone to Judge Noyes for

the express purpose of talking with him about the ap-

pealability of the orders appointing receivers.

Q. You were present when Judge Noyes talked about

the appealability of the order appointing a receiver, or

with respect to the validity of the writs of supersedeas,

or the power of Judge Morrow to allow the appeal from

the order appointing a receiver, or the effect of any order

or writ issued by the clerk, being in excess or beyond the

order made by the judge or court?

A. I heard it talked of somewhere there aJbout a dif-

ference in the language of the order and the language of

the writ; but, as I say, I had no particular conversation

with Judge Noyes about it.

Q. I am not talking about any particular conversa-

tion, but did you not have a conversation with Judge

Noyes about the matter?

A. If I had a conversation, it would be a conversation.

Q, You say you never went there for the particular

purpose of talking the matter over?

A. That is what I say. In the courtroom or cham-

bers, I might have heard the matter spoken of. I know

that all the attorneys were discussing the matter back

and forth, sitting around. I had no conversation with

Judge Noyes that I can now recall about the appeala-
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bility of the order appointing the receiver, except I might

have been present when that matter was discussed before

him at the time the appeal was asked for.

Q. I am not talking about prior to September 14th at

present.

A. I have told you several times, I do not recall any

conversation with Judge Noyes upon that subject after

the 14th.

Q. Do you recall that Judge Noyes expressed himself

as being of the opinion, after September 11th, that Judge

Morrow's orders were erroneous or void?

A. No, sir, I never heard Judge Noyes say that in my

life.

Q. Or that the order of the clerk was void, the writ

which the clerk had issued and sent up there was void,

in so far as it directed any change in the possession of the

property?1

A. I do not recall that I heard any conversation of

that kind by Judge Noyes.

Q. Did you ever hear him make any statement to that

effect?

A. No, sir, I do not recall that I did. I do not see

why I should have heard any conversation of that kind.

I do not want to put in this record a lot of immaterial

matter.

Q. Did not Judge Noyes tell you that he thought the

action of Judge Morrow was unwarranted, or that his

orders or writs were void?

A. No, sir, he did not.
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Q. Did be express to you any opinion witb respect to

Judge Morrow's action down here, or witb respect to tbe

action of tbe Circuit Court of Appeals?

A. No, sir, be did not.

Q. At no time? A. At no time.

Q. Was tbere an understanding or agreement or stipu-

lation to wbicb you were a party, and in any one of these

cases, tbat tbe receiver could take tbe gold-dust, or a por-

tion of tbe gold-dust, from tbe safe deposit boxes, upon

'

tbe consent of tbe attorneys for tbe defendants, and tbat

if he got tbe consent of tbe attorneys for tbe defendants,

tben tbe Court would make an order directing bim to take

tbe gold-dust out?

A. I do not recall a stipulation of tbat kind baving

been presented to me.

Q. Was tbere an agreement tbat the gold-dust should

remain in the boxes, and should be taken out when such

a stipulation was obtained, that is, from the receiver on

the one side, and the attorneys for tbe defendants on the

other?

A. I know there were quite a good many stipulations.

I cannot recall one to that effect. There were stipula-

tions frequently presented to us to sign, not that we had

anything to do with the matter, but we were attorneys for

tbe plaintiff, and they would ask us to sign these stipula-

tions, which were generally stipulations between the re-

ceiver and the defendants, Mr. Metson's and Mr. Knight's

clients. It was for tbe purpose of getting possession of

gold-dust for certain purposes. I not baving anything to
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do with the matter, paid very little attention to those

stipulations. If the receiver's attorney signed them, I al-

ways signed them when they were presented, and paid

very little attention to them.

Q. Why did you pay so little attention to them?

A. I did not think we were in a position to interfere.

I did not want to interfere with what the receiver was

doing, or what the defendants wanted, so long as it was

a matter that the receiver and his attorneys were willing

to consent to. We were never in possession of any gold-

dust or any of these properties at any time.

Q. When did Mr. Beaman leave Nome?

A. I do not remember the date; the latter part of Sep-

tember ; I should think after the middle of September.

Q. About September 19th?

A. I would not be positive about the date. I think it

was after the middle of September.

Q. On what steamer was it?

A. I think it was the "Nome City," if there is a steam-

er of that name; I think it was the "Nome City" that he

came out on.

Q. I will show you this affidavit of Robert Chipps,

made in the case of Chipps vs. Lindeberg, and ask you if,

having looked at it, you can recall who drew the affidavit,

and who was present at the time?

A. I could not be positive who drew the affidavit. I

see the notary who executed it is Mr. Freedman. He was

not the notary in our office.

Q. Were you present when it was dictated?
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A. I would not say that I was; I do not recall that

I was.

Q. Do you recall that Mr. Dubose dictated this to a

stenographer in your office, and at the time he dictated it

Mr. McKenzie was present?

A. If anything of that kind took place, I do not recall

it. I do not think he did.

Q. Did you draw this affidavit?

A. I do not remember that I drew it, I cannot recall

now that I did.

Q. Mr. Hume was sick at that time?

A. I think he was.

Q. And was sick for some weeks afterwards?

A. What is the date of that again?

Q. The 29th of September.

A. Yes, sir, he was sick, I think, for some little time

after that. Mr. Hume could not have had anything to

do with that affidavit.

Q. Do you recollect that at this time, it was decided to

apply to the Court there for an injunction?

A. Yes, sir, that was undoubtedly the case.

Q. To prevent the defendants in this case from taking

the gold-dust out of the jurisdiction of that court?

A. Yes, sir, that was the purpose of the injunction.

Q. And those proceedings for the injunction were in-

stituted by you, were they not?

A. I am not certain whether I presented them to the

Court, or whether they were presented by some one else.

I am not positive about that. I do not think I presented

them.
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Q. I will now show you a copy of a motion made to

Judge Noyes, in the District Court of Alaska, in the case

of Chipps vs. Lindeberg, by the firm of Hubbard, Beeman

& Hume, as attorneys for the plaintiff, for a restraining

order restraining the defendant in that case from work-

ing the placer claim, and restraining the defendants, their

agents and employees from taking out of the jurisdiction

of the court any gold taken from the Discovery claim,

which was the subject of that action or suit, and ask you

if that motion was made to the Court on October 6, 1900

—to Judge Noyes?

A. A motion to that effect was presented to Judge

Noyes possibly on the 6th. I do not remember the date

outside of what the record shows in the matter.

Q. And that was based upon the affidavit of Eobert

Chips? A. It so states.

Q. That is a fact, is it not?

A. The record states it. The motion itself states it.

Q. Was that made in Chambers or in court?

A. That I do not remember. As I say, I do not re-

member that I made the motion myself.

Q. If any member of your firm did make the motion,

it must have been made by you.

A. It must have been made by me, if any member of

our firm made it.

Q. Do you recollect whether it was made by Judge

Dubose or Judge Geary?

A. I do not think Judge Geary could possible have

made it, or had anything to do with it, but it is possible
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that Judge Dubose did. I do not say he did. He was an

attorney in the matter.

Q. Did he act for the receiver at any time?

A. That I do not know.

Q. Did he ever appear in court as attorney for the

receiver?

A. Not as far as I know. As I was not in court when

these proceedings were presented first, and as much of

the argument took place after Judge Noyes came back

from St. Michaels, I do not know much about what was

done in court.

Q. Was not that motion first presented to Judge Noyes

in Brown's Hall by Mr. Dubose, and in your presence,

and subsequently that evening the argument was made by

Mr. Dubose and Mr. Geary, and the argument was based

upon the theory or principle that the Court below had no

jurisdiction or power to grant the writs of supersedeas,

and therefore they were void?

A. As to the first part of the question, about it hav-

ing been presented in Brown's Hall first, I am inclined

to think you are right about that. As to what Judge

Dubose's argument was that night, I could not say now.

I was sitting in the outer room. I know that Mr. Met-

son made quite a lengthy argument, and Judge Dubose

talked a short time, and I think Judge Geary said some-

thing.

Q. In support of the motion?

A. I do not know whether it was in support of the mo-

tion. I would not undertake to say what his statement

was.
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Q. Do you think it was opposed to it?

A. I do not think anything about it, because I do not

recall what Judge Geary said. I would naturally infer

that his argument, if it was an argument at all, would

haye been in fayor of the motion. As I do not recall what

he said, I would not testify to it. I did not take part in

the argument, nor did I read the authorities that they

were relying on.

Q. Did you obtain from Judge Noyes, on the 6th of

October, 1900, an order to show cause why a restraining

order should not issue, in the words and figures following

:

"United States District Court for the District of Alaska,

Division No. 2.

ROBERT CHIPPS, \

Plaintiff, J

vs.

JAFET LINDEBERG et al.,

Defendants.

Upon the reading of the motion of the plaintiff for an

injunction, and the affidavit thereto attached, and the

complaint in the above-entitled cause, it is ordered that

the defendants herein show cause before me, at my cham-

bers, in the Court Building, Steadman Avenue, Nome, Al-

aska, on Monday, the 8th day of October, A. D. 1900, at

the hour of 30 A. M. why an injunction should not

issue restraining you from the further working of the
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Discovery Placer Mining Claim, Cape Nome Mining Dis-

trict, District of Alaska, and restraining you from deport-

ing from the jurisdiction of this Court any gold-dust or

gold taken out of said Discovery Placer Mining Claim on

Anvil Creek, Cape Nome Mining District, District of Al-

aska"— or an order substantially in the foregoing words

and figures.

A. It is my recollection that an order to that effect

was signed by Judge Noyes. I do not remember who ob-

tained it.

Q. Do you remember whether you obtained it?

A. No, sir, T do not.

Q. You do not remember that you did not?

A. I do not remember that I did not, nor do I remem-

ber that I did. The record shows that Judge Noyes

signed an order to that effect, and the record is much bet-

ter than my memory.

(A recess was here taken until 2 o'clock P. M.)

Afternoon Session.

O. P. Hubbard, examination continued.

Mr. MADISON.—Q. Mr. Hubbard, we were speaking

before recess about an application made by the plaintiffs

in the case of Chipps vs. Lindeberg for a restraining or-

der. I will ask you if on the 10th of October, 1900, Judge

Noyes made an order and decision upon that motion in

the words and figures following, to wit: "Upon reading

the motion of plaintiff for an injunction, order, and the

affidavit thereto attached to the complaint, and all papers

filed in the above-entitled case, it is now ordered that you
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Joseph Lindeberg, Erik O. Lindbloom and John Brynte-

son, and each and everyone of you, your agents, servants

and employees, and attorneys, and every one working un-

der the direction of you, your agents, servants and em-

ployees and attorneys, be and are hereby enjoined from

moving, assisting in moving, causing to be moved, or al-

lowing to be moved, any gold or gold-dust taken out of

the said placer mining claim known as Discovery Claim,

on Anvil Creek, Cape Nome Mining District, District of

Alaska, U. S. A., to any place away from and outside of

Nome precinct, District of Alaska, U. S. A., and from

your possession."

(Signed) "ARTHUR H. NOYES, Judge of said Dis-

trict Court, District of Alaska, Second Division. Dated

October 10, A. D. 1900, in Chambers."

A. I cannot say any more than the record shows.

Q. This is not a part of the record; it is a part of the

affidavit.

A. The record will show exactly what was done. I

could not add anything to the record.

Q. Is it your recollection that that order was made?

A. Yes, that a restraining order was made. I would

not say that is the order, or that that is the date.

Q. Substantially to that effect, however?

A. I would not want to testify as to the contents of

the order.

Q. The one which restrained the defendants from tak-

ing gold-dust out of Nome precinct.

A. The record must show for itself. I would not at-
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tempt to state as to the records of the court without hav-

ing them before me.

Q. That was what it was applied for, substantially, and

the order was obtained?

A. The affidavit of motion, and all, were filed, and

they show.

Q. After September 14, 1900, you were in communica-

tion with Mr. McKenzie, were you not?

A. I do not think I understand what you mean by

"in communication."

Q. In friendly communication, and advising him, and

talking with him?

A. No, sir, I was not Mr. McKenzie's attorney in these

matters; I did not assume to advise him in regard to the

receivership matter. I consider Mr. Geary his attorney.

Q. Did you not talk with him with respect to any ac-

tion that Judge Noyes might take up there?

A. I do not think so. I do not see why I would.

Q. You do not recollect of any instance?

A. I was present at the time that you spoke of this

morning, when Mr. Metson made his written demand.

Q. The first time the writ was served?

A. Yes. I heard what Mr. McKenzie said to Mr. Met-

son at the time. I knew in that way what his course was

going to be ; that is, he was going to have Mr. Geary give

him a statement or an opinion as to what course he should

pursue under the writs. That is the way I got my in-

formation. I did not see the decision that Judge Geary

gave him, but I understood as hearsay, you might say,

that he did give him an opinion, but what it was I do not
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know; I did not see it. I had there a large number of

cases outside of these receivership matters and my time

was pretty well taken up in my own business without

looking after Mr. McKenzie's affairs.

Q. You were very friendly with him, were you not?

A. Yes, we were friendly, certainly ; but I was friendly

with the attorneys on the other side, so far as I know,

at all times, and with all their clients ; I never knew any-

thing to the contrary.

Q. You had acted as Mr. McKenzie's attorney?

A. Not in these matters you are inquiring about, at no

time.

Q. But, prior to going to Nome, in other matters which

were connected with this litigation up there, you acted

as his attorney, did you not?

A. No, I do not regard the matters as being connected

with the litigation at all.

Q. When you went there had Mr. Chipps made a deed

of bis interest in the property involved in the case of

Chipps vs. Lindeberg to you as trustee for the company

with which Mr. McKenzie was connected?

A. No, not prior to going there.

Q. Was there a deed in existence at that time to your

knowledge? A. What kind of deed?

Q. Made by Chipps, having an interest in the proper-

ties.

A. Chipps conveyed a large number of properties,

twelve or fourteen I think, to Mr. McKenzie, but not this

contested property to my knowledge. One instrument

made by Chipps to McKenzie in New York I did not see.
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Q. Had he conveyed his interest to this contested

property?

A. I do not know. McKenzie may have had a deed

from him; I conld not say whether he had or not. The

deed which Chipps made to the contested claim was not

delivered to McKenzie, but was returned to Chipps.

Q. Were there not certain deeds made to you as

trustee?

A. Yes, a later date than you are fixing.

Q. When was that?

A. I could not recall the date; I should judge later

than the date you are talking about.

Q, Was there no deed to you as trustee prior to Sep-

tember 14th?

A. I do not think so. I do not want to testify to any-

thing that is in the record, because these dates I cannot

recall. The record shows what it is.

Q. Was Mr. Chipps the owner of the claimant, so far

as you know; had he possession of what he claimed—

I

do not mean possession, but did he have title to what he

claimed to own when he brought the suit of Chipps vs.

Lindeberg? '

A. I ought not to testify to these facts; it is a matter

between me and my client.

Q. I do not want you to give any professional secrets

away.

A. You are asking me to go into my client's affairs.

While I have no desire to conceal anything, the records

will show exactly what was done. I could not add any-
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thing to it or take anything from it. Those deeds are all

of record.

Q. There are no deeds that are not of record as re-

spect to matters of litigation?

A. If there are others I do not know of them.

Q. You are acquainted with Mr. Joseph K. Wood?

A. Yes, I am acquainted with Wood.

Q. Mr. Wood arrived at Nome on the same steamer

that you did?

A. Yes, he was on the "Senator" going up. You have

asked me twice with reference to our being on the steam-

boat going up. I think I can explain how these people

were on the same boat with us. I was in Seattle some

days before they arrived there. We were going to take

the very first boat out that we considered reliable or

safe. The officials came out from the East somewhere

—

they did not come out with us. Nor did we understand

they were going to Nome upon our boat. I think, per-

haps, they decided to do so on the day we left there.

They were waiting for a lievenue Cutter; they had in-
'

structions, so the marshal told me, to wait for the

Revenue Cutter. Their going on the boat with us, as I

considered it, was the merest sort of an accidental oc-

currence. What eventually induced them to change

their mind and not wait, I do not know.

Q. When was it, as you recollect, that Mr. Chipps

transferred his interest in the property to Mr. McKenzie?

A. He made a transfer to Mr. McKenzie in New York

City, I think, of these properties I speak about. 1 do not
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believe that in that conveyance, however, that this dis-

puted property was included at all. Mr. Chipps and Mr.

McKenzie had a good deal of business together when I

was not present; their first agreement in New York City,

I think, was made without my being present.

Q. I am speaking about afterwards.

A. I am just making an explanation. I think Mr.

Chipps at that time had possibly entered into some sort

of an agreement—what the instrument was I do not

know, if any—about this disputed property. But the

conveyance that I refer to is one that Chipps made of a

number of other properties which he had and which were

not disputed claims at all; there was no contest over

them. It is my recollection, too, that he did make in

New York City, possibly, a separate conveyance of the

disputed property.

Q. To Mr. McKenzie?

A. I would not say now; that is my recollection, that

he made either a written agreement of some kind or a

conveyance—I am not certain.

Q. Was that agreement made to you?

A. No, sir, it was not made to me.

Q. This deed that was made to you as trustee, was

that the property not connected with the disputed prop-

erty?
;

A. It was the disputed property.

Q. When was that made?

A. As I say I cannot give the date. It is recorded.

We had so much going on around there I would not at-
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tempt to fix the date; I might miss it a month, and it

might be very material in these matters here. The deed

is of record, and shows for itself.

Q. Was it before or after the arrival of the writs of

supersedeas? A. I could not tell.

Q. About that time?

A. I could not say whether before or after. The sea-

son is very short up there, and all these matters oc-

curred within a period of two or three months, you know,

and I did not get it until late in July.

Q. The agreement to which you refer as having been

made in New York, that was in the summer of 1900 prior

to your going to Nome? A. Yes.

Q. And during the year 1900?

A. Yes. I want to say that by some agreement be-

tween Mr. Chipps and Mr. McKenzie, I think, before that,

it was surrendered to Mr. Chipps. That is, I am pretty

confident it was.

Q. The paper was surrendered to him ?

A. Yes. They had some understanding with refer-

ence to the fact—I think Mr. McKenzie—I do not want

to tell what Mr. McKenzie said, as that would be hear-

say, as I was not present when they talked; it is not

proper evidence.

Q. At that time you were acting as attorney for Mr.

McKenzie?

A. I do not know as you could say I was acting for Mr.

McKenzie; I was in a way; I was assisting him in the or-

ganization of his company and in procuring properties.
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I procured all together by purchase and by contract one

hundred claims, and many of the parties who owned

these claims I was personally acquainted with. I as-

sisted Mr. McKenzie in getting the properties together.

All these properties were not disputed properties; they

were uncontested properties in Alaska.

Q. You were also attorney for Mr. Chipps after reach-

ing Nome? A. Yes.

Q. And at the time you speak of you talked with Mr.

Chipps about his making his conveyance and agreement?

A. I was not his attorney with reference to the agree-

ments he made in New York with Mr. McKenzie. He

was doing his own negotiating there; I had nothing to do

with that. I drew some deeds there that he signed. I

was not acting as his attorney in that matter.

Q, Do you know Marshal C. L. Vawter?

A. Yes, very well.

Q, Do you know anything about his being ordered by

Judge Noyes not to allow Mr. McKenzie or any one else

to take the gold-dust out of the boxes of the safe deposit

vaults on or about the 15th day of September, 1900?

A. I only know what I heard about that; I only know

from the testimony that you have already taken in these

matters. I saw the guard in the vaults, but how they

happened to be there, and who put them there I do not

know except by outside hearsay.

Q, Did you hear up there that an order to that effect

had been made?

A. I understood so—if you want me to state matters
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of that kind; it is not testimony. As I understood and

nearly every one there understood that Judge Noyes had

taken such steps, or had done something that prevented

Mr. McKenzie or anybody else from having access or tak-

ing possession of the gold-dust. Now, I take it that

Judge Noyes' order—I do not know that he made any

order except the stay order, and that would be the best

evidence of what he did.

Q. That order was never filed, is not of record?

A. Well, the order staying proceedings was filed, I

understand.

Q. September 17th that was filed?

A. This matter as to any order that Judge Noyes

made affecting the possession of the dust in the vaults

—

any information that I have is mere hearsay.

Q. Do you recollect how you came to hear of it up

there?

A. I suppose every man in town heard of it.

Q. Did you hear of it as attorney for the plaintiff?

A. No. As I stated this morning we were not directly

concerned; we did not have anything in our possession.

The parties did not have, if they had possession of the

properties, possession of the gold-dust. So far as the

writs were concerned it was merely formal, and they

were served, I suppose.

Q. So far as the taking possession of the gold-dust was

concerned they did not consult you in respect to it?

A. Not at all; why should they?

Q. It was an immaterial matter with them?
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A. He bad no more possession that I bad when the re-

ceiver was in there. Until his dismissal or discharge the

matter was beyond us, of course.

Q, Were you not concerned as to what the receiver

did with the dust?

A. Why, certainly I was concerned, as an attorney

always is in his client's matters.

Q. If an order had been made allowing him to take

out the gold-dust, or prohibiting him from doing so,

would it not seem likely that you would learn of it as a

party to the action?

A. Certainly, I would be very apt to learn of it.

Q. Did you not learn of it at that time?

A. As I say, I have some information that came to

me, I do not know how, that Judge Noyes had taken

some steps or had done something to secure the posses-

sion of the gold-dust in the vaults at that time. There

was some excitement about the bank, and the marshal

and the military were put there, but under what instruc-

tions I cannot state, except what I have got from the evi-

dence already taken here.

Q. Did you ever have any talk with Judge Noyes

about that matter?

A. No, I did not talk with Judge Noyes about these

matters. Senator Geary was attorney for the receiver,

and I felt that he did not need any reinforcement from

me. That would have been an interference on my part

if I had gone. ;

Q. Did Mr. McKenzie or his attorney ever come to you
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at that time, say September 14th, or afterwards, asking

your permission to take out that gold-dust?

A. No, sir, not at all. As I stated this morning,

whenever they drew up these stipulations between the

receiver's attorneys and the attorneys for the defendants,

they brought them to me to sign them. I did not pay

much attention to the stipulations because I felt that

anything that the receiver's attorney was willing to do,

and anything that the defendants wanted in the way of

a stipulation, that we were willing to enter into it—that

is, to sign the stipulations. I could not tell what they

were now.

Q. At any rate there was no objection on your part?

A. No objection to these stipulations, no. That is my

recollection about it. I do not recall that I ever objected

to any stipulations that the attorneys for the defendants

and the receiver's attorney presented to me for signing.

Q. Do you recollect of ever saying that you would ob-

ject to any stipulation, if presented?

A. No, I do not recall ever having done that. Mr. Mc-

Kenzie, the receiver, had given a bond for the possession

of the gold-dust, and we were reasonably secure under

that bond about the dust. While we were rather de-

sirous that it should remain in Alaska until the suits

were tried, still if the receiver's attorney and the attor-

neys for the defendant wanted it sent out for safety, we

would not object to that.

Q. Now, if after September 14th Mr. McKenzie had

desired to comply with the writs of supersedeas and had
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complied with the specific directions contained therein

to deliver the property to the defendants, there would

have been no objection on your part to his doing so.

A. No, I do not think so. I do not see what right I

would have had to interfere in the matter at all. When

he was appointed as receiver he gave his bond, and he

had a right to act as receiver, and the plaintiffs would

have no right to go to objecting unless he was doing

some very unwarranted thing, or something of that kind.

Q. There was no objection on your part, or on the part

of any members of your firm, to his complying with the

writs, or the orders contained therein.

A. I am certain there was not any further than I have

already stated to you. There was some conversation

about the fact that if the gold-dust was released illegally

that we might look to Mr. McKenzie's bond for protec-

tion.

Q. If the writ of supersedeas directing him to do that

was void ? i

A. I am not saying that. I am not putting it upon

that ground. If as receiver Mr. McKenzie had released

this gold-dust when he should not have released it, or had

turned it over, I think the plaintiffs would have a right

to look to Mr. McKenzie for protection.

Q. At that time had not Mr. McKenzie succeeded to

the rights of the plaintiffs, especially to plaintiff Chipps?

A. No, I do not regard it so. It is a legal construc-

tion of the matter. I do not regard it so, It would cer-
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tainly be a legal construction of the instrument to deter-

mine that.

Q. At the time this argument was made on October

6th before Judge Noyes for the restraining order in the

case of Chipps vs. Lindeberg by Judge Dubose and Judge

Geary, was the argument to the Court made in your hear-

ing? .

A. Well, you might say yes and no. I was not in

the same room; I was in an adjoining room. There were

several in there and I do not know but what we were

talking. You say the argument made by Judge Dubose

and Judge Geary. The argument was made by Mr. Met-

son.

Q. That was against the issuance of this order?

A. Yes. Judge Dubose did no more than to cite some

authorities to the Court which had already been before

the Court in other matters and been used in other argu-

ments on this same proposition theretofore. I do not

think that Judge Geary made any argument. Judge

Geary, I think, was in the same room where I was,, and

somebody asked him a question about some decision that

he had cited to the Court in some former case, and I think

he merely stepped out of the room and spoke about that

decision, or explained it in some way, stated the purport

of the decsion. He did not make any argument.

Q. Did it seem to be a foregone conclusion that the

Judge would grant the order? '

A. I do not think so. I had no idea what the Judge

would do in the matter.
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Q. Was the purport of the argument that you heard

to this effect: that the order appointing the receiver

was not an appealable order, and therefore the action

of Judge Morrow was void, and even if not void that

the only writ of supersedeas that could issue would be

a writ which would have the effect of stopping the pro-

ceedings as they existed when the writ was issued, and

would allow the receiver to remain in possession of the

property he had in his possession when the writ was

issued? '

A I would not attempt to tell what the argument

was, because I was not taking any part in it; I did not

make any preparation to take any part in it. I would

not undertake to state Mr. Metson's argument on his

side, or what Judge Dubose said, nor to state what the

question was they were arguing that evening.

Q. Were not those questions of motion the questions

at issue between the parties up there after the writ of

supersedeas had reached Nome?

A. I think Mr. Metson made the entire argument and

cited a great many authorities against the granting of

a restraining order, and I think he possibly put it upon

the ground to some extent that the writ that had been

issued had taken the matter out of the jurisdiction of

that court there, and that the Court did not have power

to issue the writ. As I did not participate in the mat-

ter directly I could not testify as to the points the at-

torneys attempted to make. '
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Q. Was Mr. Joseph K. Wood interested in this liti-

gation? I

A. Not so far as I know. I do not see how he could

have been. '

Q. Was he not acting as a go-between, there, a con-

veyor of information between Mr. McKenzie and Judge

Neves, if you know?

A. Of course, I do not know anything about it, and

T cannot see any reason why he should havo been;

Judge Noyes was just as accessible to one man as he

was to another. I do not know anything about it.

Q. Mr. Wood was very intimate, was he not, with

Judge Noyes? A. They were friendly.

O. Did they not room together?

A'. I do not know about that. I did not room at the

hotel, and T do not know what their relatione were up

there. I know this, that the houses were very much

crowded, and the chances were that some of them had

to occupy the same room. That is, when they first ar-

rived there; afterwards I think Mr. McKenzie got rooms

in another locality. I am confident that nobody

roomed with him there; at least I never saw anybody

about his rooms there.

Q. Mr. Wood had a room adjoining Judge Noyes?

A. I do not know where their rooms were situated. I

went once to Judge Noyes' room, but at that time he

had a room in the front part of the hotel; who was near

him I do not know. These men were all strangers to

me. I did not know them until I had an introduction
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before they went up there. I mean Judge Noyes and

Mr. Wood.

Q. That does not include Mr. McKenzie?

A. No. I knew Mr. McKenzie in New York along in

the spring of last year.

Q. Do you recall any time after September 14th

when you were present when Judges Noyes expressed

an opinion as to the action of the Court here, or any of

its orders? '

A. No, I do not recall hearing Judges Noyes express

any opinion about the matter at any time. In regard to

these orders, after the arguments were over generally

he would take the matter under advisement and within

a day or two would probably render a decision by re-

fusing to sign the order or by signing it, and that would

be the extent of the matter so far as I recall it now.

Q. When did Judge Dubose come into the case as

one of the attorneys for the plaintiffs?

A. Well, I would not try to fix the exact date, but

it was some time shortly after the receiver was ap-

pointed, but whether it was one week or two weeks I

would not say.

Q. Was he employed by each of the plaintiffs?

A. No, he was not employed by the plaintiffs. We
had him come to our office and we explained the cases

to him, and told him we would be glad to have him as-

sist us as counsel in the case. We understood that he

was a mining lawyer from a mining State, and as our

practice had not been in a mining community, we
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thought it would be a good thing to have some attor-

ney more experienced in mining matters.

Q. Any suggestion from Mr. McKenzie that he should

be employed?

A. I do not recall any suggestion or anything of that

kind.

Q. Did not Mr. McKenzie suggest that Mr. Dubose

be employed as counsel in the cases or in one of the

cases?

A. If he ever made a suggestion of that kind to me

I cannot recall it now.

Q. You are not prepared to say he did not?

A. No, I would not be positive either way about

that I can not recall any such suggestion on his part.

My recollection is that we considered two or three dif-

ferent men there before we determined to speak to

Judge Dubose.

Q. Did he not after that act in some matters and ad-

vise Mr. McKenzie as Mr. McKenzie's attorney?

A. Never to my knowledge. '

Q. Was there not some suggestion made that he

could not act for the plaintiff and receiver at the same

time and thereupon Mr. Geary was engaged as counsel?

A. If he ever acted as attorney for Mr. McKenzie as

receiver, it was a matter that I did not know anything

about. His office was in another part of the street and

near where Mr. McKenzie had his office. If Mr. Mc-

Kenzie ever called him in for a consultation or anything

of that kind about receivership matters, I do not know

it.
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Q. You know that he did afterwards up to Septem-

ber 14th advise Mr. McKenzie not to obey the writ of

supersedeas, and that he has since been found guilty of

contempt of the orders of this Court?

A. No, I did not know that he had ever advised Mr.

McKenzie not to obey the writ of supersedeas. I have

heard that he has been found guilty of contempt here.

My information is that he was found guilty of contempt

for advising one Dr. Comptois not to obey the writ.

That is hearsay with me.

O. P. HUBBATJD,

Subscribed and sworn to before me this 5th day of

June, 1901.

E. H. HEACOCK,

United States Commissioner at San Francisco, for the

Northern District of California.

Commissioner's Certificate to Depositions of Archie K. Wheeler

and 0. P. Hubbard.

United States of America,

Northern District of California, L ss.

City and County of San Francisco.

I certify that, in pursuance of the orders of the Court

aforesaid, made and entered in the above-entitled mat-

ters on the 20th day of May, 1901, certified copies of

which orders are hereunto annexed, on the 29th day of

May, 1901, at 2 o'clock P. M., and the 3d day of June,

1901, at 2 o'clock, P. M., before me, E. H. Heacock,

United States Commissioner at San Francisco, State of
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California, duly authorized by said orders "to take the

testimony of such persons as may be produced before

him by respective counsel/' Archie K. Wheeler and O.

P. Hubbard appeared at my office, room 87, in the

United States Appraisers' Building in the city and

county aforesaid, and F. D. Madison, Esq., appeared as

amicus curiae in support of the orders to show cause

aforesaid, and Thomas J. Geary, Esq., appeared in his

ownbehalf, and the said witnesses being by me firstduly

cautioned and sworn to testify the whole truth, and being

carefully examined, deposed and said as appears by

their depositions hereunto annexed.

And I do further certify that said depositions were

then and there taken down in shorthand writing by

Clement Bennett, a competent stenographer and disin-

terested person, under my personal supervision, and was

afterwards put into typewriting, and after they had been

so put into typewriting, the said depositions were care-

fully read over by said witnesses, and sworn to and sub-

scribed by them before me. '

I further certify that I have retained the depositions

in my possession until I now seal the same and return

them to the clerk of the court aforesaid for which they

were taken.

In testimony whereof, I have hereunto set my hand,

at my office aforesaid, this 14th day of October, 1901.

E. H. HEACOCK,

United States Commissioner, at San Francisco, and Com-

missioner Designated by the Court Aforesaid for

the Purpose of Taking Said Depositions.
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At a stated term, to wit, the October term, A. D. 1901,

of the United States Circuit Court of Appeals for

the Ninth Circuit, held at the courtroom, in the city

and county of San Francisco, on Monday, the sev-

enth day of October, in the year of our Lord one

thousand nine hundred and one. Present, The

Honorable WILLIAM B. GILBERT, Circuit Judge;

Honorable ERSKINE M. ROSS, Circuit Judge;

Honorable WILLIAM W. MORROW, Circuit

Judae.

In the Matter of

ARTHUR H. NOYES.

In the Matter of

THOMAS J. GEARY.

In the Matter of

JOSEPH K. WOOD.

In the Matter of

C. A. S. FROST.

No. 701.

No. 702.

No. 703.

No. 744.

Order Uniting Matters and Referring to Commissioner.

It is ordered that the above-entitled matters, and each

of them, be, and the same are hereby, referred to Hon-

orable E. A. Heacock, United States Commissioner, for

the Northern District of California, who is hereby ex-

pressly authorized to take the testimony of such persons

as may be produced before him by respective counsel in

said matters. '
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For the purpose of facilitating the taking of such

testimony, it is ordered that the said matters be united,

and that the testimony of each witness shall be given at

the same time in each and all of said proceedings, and

thereafter used in either, so far as the same may be

applicable thereto, and that but one return be made

thereof, it appearing to the satisfaction of the Court that

the ends of justice will be subserved by so proceeding.

The taking of said testimony shall commence on Tues-

day, October Sth, 1901, at eleven o'clock, A. M., at the

chambers of said Commissioner, or so soon thereafter as

the respective parties are prepared to proceed there-

with, and shall continue until such testimony shall be

sealed and returned to this Court, such return to be

made immediately upon the close of the taking of said

testimony.

Mr. E. S. Pillsbury, an attorney and counselor of this

Court, is authorized and requested to appear on its be-

half and examine said witnesses.

I hereby certify that the foregoing is a full, true, and

correct copy of an original order made and entered in

the within entitled cause.

Attest my hand and the seal of said United States

Circuit Court of Appeals for the Ninth Circuit, at San

Francisco, California, this 7th day of October, A. D.

1901.

[Seal] F. D. MOXCKTON,
Clerk.
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In the United States Circuit Court of Appeals, for the Ninth

Circuit.

In the Matter of
r- No. 701.

AKTHUK H. NOYES, J

In the Matter of

THOMAS J. GEARY.

In the Matter of

JOSEPH K. WOOD.

In the Matter of

C. A. S. FROST.

No. 702.

No. 703.

No. 744.

Testimony.

Thursday, October 17, 1901.

Before Bon. E. H. HEACOCK, United States Commis-

sioner.

Appearances

:

E. S. PILLSBURY, Esq., as Amicus Curiae in Sup-

port of the Order to Show Cause.

P. J. MCLAUGHLIN, Esq., and FRANK J.

HENEY, Esq., for Judge Arthur H. Noyes and

C. A. S. Frost.

JAMES G. MAGUIRE, Esq., for Thomas J. Geary.

JOSEPH K. WOOD, Esq., in Propria Persona.
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W. T. HUME, having been duly sworn, testified as fol-

lows:

Mr. PILLSBURY.—Q. Mr. Hume, what is your name,

profession, and residence?

A. My name is Wilson T. Hume; profession, attorney

at law; permanent residence, Portland Oregon. I have

been residing in Nome, District of Alaska, since May,

1900, and during the summer of 1899.

Q. When did you go first to Nome?

A. I arrived in Nome first in the early part of July,

1899.

0. You were there in 1900?

A. I was there during the summer of 1899, and ar-

rived in Nome on the 14th day of June, 1900, and re-

mained there until the 6th day of September, 1901.

Q. Were you engaged in the practice of law at Nome?

A. I was, yes, sir.

Q. Do you know the respondents here, Judge Noyes,

Mr. Geary, Mr. WT

ood, and Mr. Frost? A. I do.

Q. State if you met them all at Nome,

A. I met them all at Nome.

Q. State when you first met Judge Noyes at Nome, if

you remember.

A. The first time that I met Judge Noyes to speak to*

him was on the 23d day of July, 1900.

Q. Do you remember the day of the week?

A. It was on Monday.

Q. What was the nature of your business?

A. I called on Judge Noyes at the Golden Gate Hotel,

presented to him an application for appointment of re-
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ceiver or receivers in certain actions in ejectment that

were to be commenced at that time concerning the right

of possession to certain claims upon Anvil Creek, in

('ape Nome Mining District. The cases involved Discov-

ery Claim, No. 2 Below Discovery, No. 10 Above Discov-

ery, and No. 1 on Nakkeli Gulch, a tributary of Anvil

Creek.

Q. Do you remember the names of the plaintiffs?

A. On Discovery Claim, Robert Chipps was the plain-

tiff, vs. Jafet Lindeberg, John Brynpeson and Erick O.

Lindblom; No. 2 Below Discovery was Henry Eodgers

vs. William A. Kjellman; No. 3 Above Discovery—which

I omitted before—I have forgotten the title to that; No.

10 Above Discovery was Melsing vs. Tomanses, and

Nakkeli Gulch was Herbert Webster vs. Mickel Nakkeli.

Q. How many suits were there altogether?

A. There were five.

Q. State exactly what took place, if you please.

A. I arrived at the Golden Gate Hotel on the evening

of Monday, the 23d day of July. Judge Noyes was sit-

ting upon the front porch or stoop of the hotel. I intro-

duced myself, and stated to the Judge that I had certain

pleadings to be filed in some cases, and that I desired to

make an application to him for the appointment of re-

ceivers. He invited me immediately to come upstairs to

his room.

Q. Was this the first time you had met Judge Noyes

in Nome?

A. The first time I had any conversation with him at
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Nome. I had seen him before that. He had been

pointed out to me as Judge Noyes, but I had not met him.

Q. Proceed.

A. We went up into his room—he opened the door to

go into the room at the end of the hall, and excused him-

self from going in there on account of his wife, or some

ladies, being in there, and he said, "We will go into Joe

Wood's room." We stepped then to the door that opened

on the side of the hall near to the entrance of his room,

and he took a seat. I took a seat, and laid upon the bed

the complaints and affidavits and motions for the ap-

pointment of receivers, and I think I had also the copies

of the papers at that time, and stated to Judge Noyes

that I had been unable to find the clerk of the court; he

did not have any office, and I did not know him by sight,

and I was unable to find him; so I had been unable up

to that time to file the complaint and papers, and he

said that Mr. Dickey, who was the deputy clerk, was up

town somewhere, and would be back very shortly, and I

could proceed. I then told him that the pleadings in-

volved the possession of certain claims on Anvil Creek,

and started to give the title of the causes. He asked me
concerning the Cliipps case, and I told him that was one

of them on Discovery Claim, and proceeded to read the

affidavit.

Q. Just state what he said. You say he asked you

concerning it.

A. He asked me if I had the Chipps case. I told him

yes, that was Discovery Claim. I picked up the papers
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in the Chipps case, and started to read the affidavit of

Robert Chipps, the plaintiff, and the application for a re-

ceiver. He stated it was unnecessary to read the affida-

vit, and asked me if I had the orders for the appointment

of the receiver. I told him I had. He said, "Let me see

your orders." I handed him the order in the Chipps case,

and while he had that in his hand I examined the other

paper, and procured the orders in the others; at the same

time I stated to him I desired to recommend, for appoint

ment as receiver, Alexander McKenzie. He stated he

had known Mr. McKenzie a great many years, and that

he thought he was a very good man, a capable man; be-

in;!; a stranger in the country, he would prefer to appoint

some person that he was acquainted with, and that he

thought Mr. McKenzie would be a very suitable man for

appointment. He retired into his own room, procured a

pen and ink, came back into the bedroom that was then

occupied by Mr. Wood and Mr. Wheeler, and signed the

orders. He told me I could leave the papers with him,

and as soon as Mr. Dickey returned to the hotel they

would be filed as of the date I had left them with him.

and I discussed the question as to the propriety of

signing the orders prior to the beginning of the action,

but he said they would be filed as of the time I presented

them to him, to just leave them with him and he would

take care of them. I took the orders and copies of the

orders, copies of the pleadings, complaints and affidavits

with me, and left the originals with Judge Noyes at that

time.
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Q. What examination did he make of the papers be-

fore signing; these papers?

A. There was no particular examination that he

made. The matter was very briefly gone through; that

is, brief statement on my part. He asked me if the

papers were all right, and I told him I believed they

were, and there was no further examination. He signed

the orders.

Q. Did he read the orders before signing them?

A. He glanced over the first order I handed to him.

Whether he read it carefully, I could not say. The other

orders were similar to the first order. I handed them to

him. I could not tell the action of his mind, whether

he read the typewriting. He did not read it aloud, and

I did not read it aloud.

Q. About what time of day was this?

A. This was somewhere between half past five and

six o'clock in the evening; in that neighborhood.

Q. Of the day you have mentioned?

A. Of Monday, the 23d day of July.

Q. 1900? A. 1900.

Q. How did you come to go to him upon that occa-

sion? At whose instance, if anyone's?

Mr. McLAUGHLIN.—We object to that question as

incompetent, irrelevant, immaterial, and in no way bind-

ing on Judge Noyes, and having no tendency to prove

any of the allegations either of the affidavit, or any infer-

ences or conclusions that mio-ht be drawn from it.
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The COMMISSIONER—Counsel understand that

the Commissioner has no authority to rule on the objec-

tions. They will become part of the record, to be passed

upon by the Court of Appeals later, and the witness will

answer the question the same as though no objection was

made.

Mr. McLATTGHLIN.—I understand; but as to the cer-

tification of questions. I did not know what the practice

would be; whether the question objected to and supposed

to be important might not be certified to at once.

The COMMISSIONER.—That would keep us probably

certifying all the time. The practice is to place the ob-

jection of record, and the witness answer the question.

At some future time it may be certified to the Court,

but not during the examination.

Mr. McLAUGHLIN.—Such questions as may be

deemed necessary, you may certify?

The COMMISSIONER- -Not pending the examination

of the witness.

Mr. McLAUGHLIN.—But after it is closed?

The COMMISSIONER.—Yes. It would be taking up

all our time to go to the Court.

Mr. McLAUGHLIN.—The question is not certified dur-

ing the examination unless the witness refuses to answer,

and persists in his refusal?

The COMMISSIONER.—Then the rule provides for the

certification. Even that may be deferred to some sub-

sequent time.



In the matter of Noyes, Geary, Wood and Frost. 255

(Testimony of W. T. Hume.)

Mr. PILLSOBUBY.—Q. Now, answer the question, Mr.

Hume. Rend the question, Mr. Reporter.

(The reporter reads the previous question as follows:

"How did you come to go to him upon that occasion?

At whose instance, if anyone's"?)

A. At the instance of Alexander McKenzie.

Q. State, if you please, what occurred, with reference

to your going there, between yourself and Alexander Mc-

Kenzie.

Mr. McLATJGHLIN.—We note the same objection to

that question. We have no desire to incumber this rec-

ord by objections to the same class of testimony, if we can

avoid it in any way.

Mr. PILLSBURY.—It may be understood of record that

all objections of a kindred character are reserved. As

far as I am concerned, I have no objection, that on the

hearing before the Court you may move to strike out any

portion of the testimony, so as to facilitate the proceed-

ings.

Mr. MAGUIRE.—That applies to all the respondents.

Mr. PILLSBURY.—To all the respondents. I do not

desire the Court to consider any testimony that it may

deem incompetent.

Mr. HENEY.—And object to any questions as well?

Mr. PILLSBURY.—Certainly. You can move to strike

out any portion of the testimony.
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Mr. MAGUIRE.—That would not go to the form. It

would not stipulate that they might object to the form

of the question?

Mr. PILLSBURY—No.

Mr. McLAUGHLTN.—We understand that it does not

go to the form of the question. It is the substance.

Mr. PILLSBURY.—It goes to the relevancy and ad-

missibility of the testimony.

Mr. HENEY.—We may object to any question other

than to the form.

Mr. PILLSBURY.—You can put it as broad as you

please. When this matter is heard before the Court, you

are at liberty to challenge any portion of the testimony as

irrelevant and inadmissible for any purpose.

Mr. McLAUGHLIN.—Even although the question elic-

iting the testimony was not objected to.

Mr. PILLSBURY.—Yes, sir. I do not desire the Court

to consider any testimony which under any circumstances

they would not consider relevant or competent or ad-

missible.

Q. Proceed, Mr. Hume. I will ask you preliminarily

:

Had you seen Mr. McKenzie at Nome prior to this oc-

casion when these orders were signed?

A. I had seen Mr. McKenzie first at Nome, I think

four days prior to the time of the signing of these orders,

almost continually during that time up to the time of the

signing of the orders.


